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MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF RESPONSE TO DEFENDANTS' MOTION TO DISMISS AND IN SUPPORT OF PLAINTIFF'S RENEWAL OF MOTION FOR SUMMARY JUDGMENT 

This is an action in which Plaintiff, ea serious scholar of political assassinations and a serious investigator into the assassination of 
President John F, Kennedy, a man whose published work is by far the most 
extensive in the field, seeks, pursuent to the provisions of the Public 
Information Act, 5 U.8.C6. 552, to obtain public information denied hin 
by the National Archives and the GSA. What he seeks and has been refused is not as represented in defendants! Memorandum of Points and Authoritiés, Plaintiff seeks but a Single thing: photographs. These photographs are of but two kinds: those already existing, copies of which have been 
refused him; and photographs that heave, from the official record, never 
been mede of the damage reflected in the evidence, namely, the clothes 
worn by the President, identified as CEs 393, 39) and 395, Contrary to defendants! opening allegation, Plaintiff has Hever GSked tial he be 
permitted to make these photographs or to bandle the Clothing himself. 
He has requested that they be meade for him, at his cost, by the staff of 
the National Archives, which is, in all other cases, the regular procedure. He desires to examine, without handling, these official exhibits, only 
to the extent necessary to explain what pictures he wents taken for him 
and to see if others that seem, in the words of the LPamily-GSA contract, necessary "for purposes of his study", Bre necessary or can be dispensed with. 

Plaintiff slleges and will prove that his request is not in any way exceptional; that it is required by law and regulation, besides this 
contract; is the norm with all similar evidence and related materials 
in the Archives; and has been the practice with others, 

Plaintiff also alleges and will prove that, aside from not mentioning his first request, for copies of the existing Photographs, and misrepre- senting the nature of his second request, for Photographs to be taken , defendants! motion and addenda are so Separated from a faithful repre- sentation of reality as to constitute, in effect, whebher or not in law, an effort to defraud him and at the very least to mislead this Court. This deception extends even to the omission from what is represented as faithful quotetions of law and regulation, plus this contract, of that which proves they mean the opposite of the meaning attributed by this



misquotetion and its interpretation. 

Beceuse of the colleteral issues end the character and form of 

defendants! motion, this will be addressed further in addenda. Flaintiff 

Here restricts bimself, for the convenience of the Gourt, to the record, 

the citations of the spirit, purpose and intent of the law, and the 

provisions of law and regulation as they relate to his rejected requests 

for public information under the law and regulations. 

Counsel for defendants is the Department of Justice. Prior to the 

effective date of what has tome to be known as the Freedom of Information 

law, the Attorney General issued a "Memorandum on the Public Information 

Section of the Administrative Procedures Act" (hereinafter referred to 

as "Memorandum"), directed to "the executive departments and agencies" 

and containing the Department of Justice's interpretations of the meaning 

of the various provisions. 

A statement issued by President Johnson (ii) opens with the expressio: 

that "a democrecy works best when the people have all the information 

that the security of the Nation permits," to which he adds, "I have always 

believed that freedom of information is so vital that only the national 

security, not the desire of public officials or private citizens, should 

determine when it must be restricted.” The President concluded "with a 

deep sense of pride that the United States is an open society in which 

the people's right to know is cherished and guarded," something he shaid 

not be persuaded is the official record in this present action. 

4. -- 

Similar emotion was expressed by the Attornsy Gonoral (sii-iv), 

"Nothing so diminishes a democracy as secrecye ... Never was it more 

important ... that the right of the people to know ee. be Secure cect 

"This law was initiated by Congress and signed by the President 

with several key concerns: - that disclosure be the general rule, 

not the exception; -.that all individuals have equal rights of 

access; - that the burden be on the Government to justify the 

withholding of a document, not on the person who requests U3 «* 

To this he added that the law required "... that documentary clasd- 

1t 

fication is not stretched beyond the limits of demonstrable need." 

Subsection (e) of the law is titled "exemptions". There are nine, 

not one of which is even cleimed here to be applieable by defendants. 

Thus, with the "burden ... on the Government to justify the withholding," 

language coming from H.Rept. 9, which says, "The burden of proof is 

placed upon the agency." In turn, the language of the House Report a2 

embodied in the statute (subsection (c)), "and the burden shall be upon 

the agency to sustain its action." 

Under 5 U.S.C. 552, it is incumbent upon defendants to do one of 

four things: 

a) provide copies of that public information Plaintiff requests; 

b) prove what is sought is specifically exempt under the statute; 

c) prove that pleintiff has not complied with the requirements of 

the law and applicable reguations; or 

ad) prove that the law does not apply. 

Defendants do none of these things. 

The requested copies of the iduntified public information has not 

been provided, and defendents affirm this.
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There £5 no claim, in either this instant motion of Jenuary 13, 1971, 

or in what defendants styled "Answer", filed October 27, 1970, that this 

law does not apply. The closest thing to that is the ridiculous assertion 

of the "Answer", abandoned upon assertion, that (Second Defense), "The 

Court lacks jurisdiction of the subject matter." Subsection (c) could 

wa
 

not be more specific or applicable, in the absence of any allegetion of 

inapplicability of the statutc, in saying that complaint must be made 

to "the district court of the United States, in the district in which 

the complainant resides or has his principal place of business or in 

which the agency records are situated." This subsection is likewise 
specific in stipulation that under either of the above-quoted conditions 

the district court "shall have jurisdiction. ?# 

With the law applying and controlling, and with the requirement of 

the law that the agency prove beyond auestion that what is sought is 

exempt, defendants nowhere claim the right to withhold under eny of the 

exemptions. | 

Defendants, who must prove that plaintiff did not complp with the 

requirements of the law, do not. They do not even allege it. Thoy 

attempt to infer it, and in so doing concede the applicsbility of the 

law. 

It is required that plaintiff make requests for "identifiable 

records." Plaintiff has met both tests, redundantly, over e period cof 
more than four years. His numerous and repeated requests of the past 

year ere enumerated above end following. Defendants do not contest 

these incontrovertible facts. it is required that pleintiff make appeal 

under the regulations. 

hl CFR seckion 105-60.HOh(c) requires: 

After notification that his reauest for identifiable records 
has been denied, the person submitting the request may appeal 
the denial. The appeal shall be submitted to the Director of 
totormation «.<. 

This plaintiff did, under datebf dune 20, 1970, as defendants 

acknowledge in their quotation of the said appeal, albeit the quotation 

is selective and deceptive and the date attributed to it, (June 6) is 
erroneous. Defendants rejected this said appeal under date of September 

17, 1970. While the rejection of the appeal is remarkable for its evas- 

iveness and gross in its misrepresentation and omission, it nonetheless 

is unequivecal in refusing a "copy of the photograph." (Plaintiff 
requested more than one photograph.) [Exhshit -) 

There remains but a single edded step in the appeals process, and 

that is entirely outside the control or influence of any plaintiff. As 
defendants concede ('ytls Argument. B.", p.6): 

The GSA regulation, hl CFR Section 105-60. hoh(c}, pertaining 
to the procedure for denying requests, requires: 

If tho denial is susteihed, the matter will be submitted cee 
(sic) to the Assistant Administrator for Administration whose 
ruling thereon shall be in writing to the person requesting the 
records. , 

Defendants then say, "There has been no denial of plaintiffis 
requests «.e. and no ruling by the Assistant Administrator ..."



From the time of teh appeal to the time of the filing of the 

papers from which the foregoing is quoted, there had elapsed approximetely 
Noemie ae 

seven months! The claim here is to the right to nullify and vitiate the 

law by inaction, by ignoring it. Entirely aside from the fact that this 

is an unworthy frivolity to present to e Court, a contempt for the law 

unbefitting the Government, there is statutory requirement that will be 

dealt with in greater length in the other eddenda. Here it should be 

sufficient to note that the Attorney General's Memorandum (p.28) itself 

emphasises this point: 

It should be noted that district court review is designed to 
follow final action at the agency head level. The House report 
states that "if a request for information is denied by an agency 
subordinate, the person making the request is entitled to prompt 
review by the head of egency.” (Emphasis added. ) 

The Government cannot seriously claim to be entitled, under the 

law, to profit from its own violation of the law. This is counter to 

all principles of all law. It cannot allege that, because it has 

deliberately and grossly violated the law, the requirement here being 

that explicit and that clear, and has wrongly and abusively denied 

Plaintiff his rights under the law, that Plaintiff has no rights under 

the law, or that he has not exhausted his administrative remedies simply 

because defendants have denied them to him. Such a position is anathema 

to every American concept and subversive of every concept of law. 

In short, what the Government claims is the right to suppress, 

despite the contrary purposes and insent of the law, and the specific 
ee ft. anal 

u poe 
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and regulations authorize. This is akin to charging the raped women 

with being an attractive nuisance. ' 

Thus, the Government: has not provided the identified public 

information the law and regulations require it to provide; has failed 

to allege any defect in Plaintiff's requests and appeal; or that the 

law does not apply; or that its exemptions do apply. This is to concede 

the validity of Pleintiff's suit, to establish that there is no genuine 

issue as to any material fact, and to prove that Plaintiff is entitled 

to the relief he seeks. 

Recalling that the first of defendants! three contentions (and by 

them so labeled), that "plaintiff is not entitled to the relief he 
seeks," is "1) he has failed to exhaust those administrative remedies 

available to him which are matters of public knowledge," it would seem, 

in the light of the foregoing recitation of the written record, 

defendants' own regulations sand applicable law, that lenguage of the 

s$reets would not be inappropriate in.description of this "contention" 

that, if intended to be believed by the Court, would seem to have been 

intended to deceive the Court. However, and assuming that "available" 

remedies "which are matters of public knowledge" do not assume the right 
to take a club to the Assistant Administrator for Administration of GSA 

is one of them, it would appear not to be an exaggerated representation 

of this "contention" to describe it as without substance, completely



refuted by the record, law and regulation, and not in eny sense either 

a serious defense or a genuine issue as to any material fact. 

Defendants do empky two subterfuges to avoid the requirements imposead 

upon them by law and reguletion: that what Plaintiff seeks is not 

"pecords" and that he is not entitled to "copies", These will be dealt 

with in greater Length in response to the specific subterfuges and 

misrepresentations. Here, for the convenience of the Court, Pleintiff 

cites sufficient to show what the law and regulations are and what they 

require. 

All that Plaintiff has requested is photographs of the official 

evidence, no more. 

What follows is quoted not from the statute itself but from The 

Attorney General's Memorandum (p.23), for that puts the statute in a 
context that makes defendants! false representation of it (II. "Pertinent 

Statutes and Regulations," both p.2 and p.3) a deliberate deceptinn upon 
this Court and reveals defendants! intent to defraud Plaintiff: 

The term "records" is not defined in the act. However, in 
connection with the treatment of official records by the National 
Archives, Congress defines the term in the act of July 7, 1943, 
sece 1, 5/7 Stat. 3060, Tl U.S.C. (196 Ed.) as follows: 

C 

% % % the word "records" includes all books, papers, M&ps, 
photogrephs, or other documentary materials, reperdiess of 
Physical torm_ or characteristics ... (Emphasis added. 

Thus, it is cleer, and was clear to defendants who represented 

otherwise to this Gourt, that the photographs identified and requésted 
gre, without doubt or the possibility of doubt, defined as "records" 
within applicable law. The same is true, for that matter, of the evidence 

itself, the clothing, for the term "records" includes "other documentary 
materials, regardless of physical form or characteristics," and the said 
clothing is, as adentified, official evidence. Plaintiff has not requestec 
the clothing, but the specific inclusion of what he seeks (photographs } 
in the act is beyond questim. 

Defendants! footnote (p.3) is so much less informative then it could 
and should be that it amounts to deceiving the Court on this very point. 
It refers, in two different, partiel citations, to "the act of July 7; 
4943" and to incorporation in ly U.S.C., 1968 revision, or after 
appearance of The Attorney General's Memorandum. ‘The language quoted 

  

is now section 3301. 

Also omitted is section 2901, which is in chapter 29, “Records 
Management by Administrator of Genpral Services." Section 2901 says, "he 
used in ... sections 2101-2115 of this title - 'records! bas the meaning 
given by section 3301 of this title;" 

Thus, guite specifically as applied to defendants, "photographs" 
  

exe, within the meaning of the law, "records," and there nevor was any 
doubt or question thereof. 

Purther, Section 2901 defines “servicing" as "means making aveilr 
for use information in records and other materials in the custody o*


