UNITED STATES DISTRICT GOURT
POR THE DISTRIOT OF COLUMBIA

HAROLD WEISBER®, o
. Plaintirf,
Ve

U8, GUNERAL SERVICHED OMIRISTRATION

and
T.8, WATIOHAL ARCHIVES AND EZCORDS
SERVICES, '

Civil Action

30 [ 2569-70
Defandunts,
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PLAINTIFF'Z QPPOSIPION PC DEPERDANTS' MOTION T0 DISMISS OR, IN THE
ALTERNATIVE, FOR SUMMARY JUIDUMERT, end PLAINTIFF'S RENEWAL OF
FLAISTIFF'S MOTION FOR SUMMARY JUDGHMERY

#With respect to Defendsnts' Hotieon, the "Statemsnt of Mstériel
Faebs ae to which thers is no genuine issue,” the "Hemorendum of Points
and Authorities,” there i» serious fectusl dissgresmsnt g2z to the
faets} therefore, the motion should not be grantsd.

These feotusl éissgrasmente exist bsceuse they hsve beesn contrived
by Dsfendanbts; becauss tha sllegations ars not genulne; bsceuse The
record allegedly clted is cerefully diztorted; besause the citabions
ef low and regulstion sre neither complste nor scoursie; sll being an
sttempt to deceive the Court by representing to ths Court the cppoaite
of whut the lew e=nd regulations require snd provide #nd whet the feebtusl
situntion venlly is, €oc the snd that the Court bs misled snd the law
convertsd into an instrumsnt for illegal suppression.

" Secondly, Dsfendsnts' Hotlon ought not be grented becsuse, despite
econtrary certificstion to this Uourt, the affidsvits snd exhiblte
reprssented to heve been zerved upon pleintiff were, in lect, not
servad upon him, nor were they supplled when Flainbtiff requested thewm,
snd hsd not yet besn sopizé for Plsintiff when Pleingiff wsda the
second request fop them, te the ead thet, witn the time limitatlon
jmpesad by the Jourt, it is net physieslly posible for Pleiatiff e
respond te thew,

PlainGiff alsoc believes that, under the rules of this Court, the
sttechwent of en affidevit %o & Hotlon to Dismise converts it into &
¥otion for Summery Judgw ent and is therefore sdditicnsl grounds for
not granting it. e

Plaiatiff woves this Court bo dismiss Defendents' Fotlion to Dismiss
or, in the Alternative, for Summary Judgwmsnt on the gounda that:

It does not refute or sven resclly respond to Flasintiff's Metlca
for Summzry Jvdgment end Zupplemsnt thersitc with velid eitsticns of
fagt or lauw, or gven sl}uéc to it sside from the geunersl end unsub-
stantisted reference in the Hoticn iteslf, thersby establishiung the
truth of Flaintiff's plesding thet there is no genuine lssue &8s to suy
muteriel fect end thet, on this basis slone, Plaintiff is entitled te
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jufgment in his favor ns s matter of laug

tgeh &nd every one of the oleims sand silsgetions in Defendsnte!
said wmotion is fslse and witbout merlt and, uwhere ascompanied by
sitations of law oreragdation, are not by thew susteined and do, in
faoct, prove sash snd every one of pleintiffts relevant clelims and
zllegstions;

At no poiaot and in no wsansy do defencants sdéress or even rofer
to pleintiff's claim that he is enbitled to ths publie informstion he
seeks, nawmely, photographs of officiel svidence in aa official
proceedings

pefendsenbs aeek bo perpatrates a freud upon Pieintilf and thls Jourd
by editing end whsquoting lsw end regulaticn snud by not presentling to
the Qourt for its somsiderstion what defendents know to be the fsct,
ths law snd sppiicable veogulstions]

Defendenbs have not respondsd %o or denied Plaintiff's proven claeim,
sonceded QY Defendanxu, that Dafendeanta have made the identlcal publie
informetion available to snother snd thereby, 1f shers ever uss any
legliimite resson for wilthholding it Prom Plaintiff, hsve wsived any
pight to withneld it end wmust grant “equsal ageess” to Plaintiff under
appliceble lew end regulstions;

Lew, regulation end s certein letber agresment reguirs the toking
snd providing of this sald evidence for Pleintiff or any cther fagricus
scholer or investigator of watters relating to the desth of ths late
Ppesident for purposss relavent to his zbudy thereol”

Paoause thers is no geouine issue as be any materisl fsct, becsusze
spplicable law snd regulstion requirve it; bessuse it is ocenfirmed to be
gsfendsnts’ practice wlth others and to deny it to Pleintiff is
diserlminetory and 1llegel; Pleintiff prayz thls Court te find in hls
fevor snd issue & Summary Judgsmeat in whilch DeSendsnta are dlrssted snd

opdered vo:

Make phobegraphic copies of the existing pleturss of the clothing
of the leta President thet is offielsl evidence of the President's
Commlssion on the Assaesinsbion of Pradident Kennedy, for Plaintiff,
‘4% his expeass, at the rates prtvnlllng st the time of Plaintiff's
first requsst theraforg

of thoee views of the demags to the seld clothing slleged to hsve
been seused by » bullet that ere not included in the existing pictures,
paks photogrephs for Plaintiff, "fer purpcosss rslavent o his study
tharaot,‘ with Pleintiff pressnt to see wiet photographs are teken and
pernitted to exaalne ot not nendle the s¢id evidemes to ths degree
necessery for thls purpaae, such photogrephs slac to be pald for by
Plaintiff et the rates prevailing et tha time of FPlaintiff'as first
roquest therefor;

Additionelly, beceusa dsfendsnts Ac not meke even pro forma denial
thereof, Plaintiff prays iale Court te find the so-oulled GaA-Lomily
econtrset null and void and to oxrder that the pub;ig‘propapty_rararreéf
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te in it and the officizl evidence of thw seld Commission rafaerred to
in it, nawmely, Uommiesion Exhibits 393, 394 snd 395, bs kept in end
prsgerved by the Hationel Archives, together with ell other offiecial
evidencs of the sassssinetion of Presidont Kennedy end the filss of the
sald Presidentisl Commission, under existing lsw snd regulations, with
the sdded provise that all possible photographs thereof that oan have
eny evidentlery valusdin the futurs be wede and duplicebted end thst ell
possible precautions be teken to aveld say possible further damege
thereto. s e

Hsreld weisberg, pro ss

USRTIFICATE OF SSRVICE

I hersby certify that servise of the foregoeing Heaponse to
Defendsnts' Notion to Dismies end Plaintiff's Benswsl of Hotion for
Summery Judgment, togethber with the sddendes therete, hxve bsen served
upen Defendents by mailing coplaes therec! te Hobert M, Werdig, Jr.,
2t the 0ffice of ths United Btstes Attorney for the District of
Columbie this day of FeWruery 1971. -

/8l
p¥: Herolé Welsberg
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Defendants.

STATENENT OF MATERIAL FACES A3 T0 WHIOR THERE I3 RO
AERUINZ: IS3US YITH REZARD TC THE PHOTOGRAPHS COF RVIUZNCE

Thers i@ not now snd thers has nevap been sny genulne question as
to sny of the msterisl facts inm this cesc, except to the axtant
defendsnis nsve obfuscabed snd misrepresentad them te this Gourt.

1. Pleinsiff hes, over s psried of more then four yesrs, sttempted
to obtain from the Netional Archives and Focords Zervice, & part of the
General Sspvlces Administretion {hsreinafier roferred to =e Hetionsl
Archives and G34) photogrpphs of 1ltems of officiel evidence of the
President's Comnlzaion on the Assassineticn of President Kennedy
{hereinaftar referred to ss the Jommission), identified as Gomssisaion
mxhibits (%) 393, 39L end 395, consisting of germents sllsged o have
been demeged by s bullst, wora by the President &t the time he uas
mtrd orad.

. Defendents <o nob deny that thess germenta swe, in fact, pert
of the officiel evidence of the sald Commiscion sad in thelr own reoords
and comsunicsbions refer to tham by their officiml exhiblt numbers.

3. 7The stetutory requirement is thst the request for publie
iuformoticn be for "resords® end thet thess records e "identifisble”.
Thers i& 1O quasuian. end nepe is reissd by dsfendents, but that Plsiatiff
hes adequately ldentificd those puklic records he sogks. A1l Plaintiff
has vequested is photographs, and photogrephs are, apseificslly, includad
in the ststutory definitlon of "rscords”. A4side from Plaintlff's having
apecifically met the wspscific statubory requiremants, acthing could more
fully meet sny definition of “records” th=a officisl cxhibite of an
official procesding.

o =semptlons are provided in the lsw fer suck publie informeticn
g8 is not requirsed to bes wade avellsble to applisants {subsection (e&)).
het Plzintiff seeks in this instant action is not sncompsssed by any of
thess sxsumpbions snd defendants heve neither hers ner ever clalmed or
alleged she applicebility of szay of thsss nine enumeretsd exemptlions.

5. Plsintiff, desiring to avold needless 1itigation snd sny possible
unplezseal by-products thereof, nas psbisntly wede thsse efforts, in
ascord with exizting lsw and rcgulueion, tc the point where he had mo
slternstive but te ssek rsliefl in court

6. Aside Trom verhal requeats heing back ta, 8% the very labest,
the first of Novembor 1966, the first written regquest dated not letsr .
than Auguet k, 1967 {Complesint ®xhibis B), in the nias wonths prior o
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the filing of the complaint Plaintiff mede net fewer than 10 sush rsquests
in uriting alome, plus extensive correspondencs with Mr. Burke FMarhhsll,
representative of tho exscutors of the sstete of the lste Freaident, plus
& wpitten appsal of June 20, 1970, as prescribed by defendsnts’ applicable
regulations undsr the lzw. Afber the filing of the complaint, and in a
continuing effort to svoid the nsed for this litigatlion, there snsued

£ urthsr sorpgspondence, Thsse facts are not denled by defendsnis,

7. Defendsntz mads but three written responses prior to the filing
of the szid appsal, all rejecting Plaintiff's proper requests] R&t
ons sfter filing of the sppesl; end one after rejsction of the uppoel,
The eppeal wes ignorsd for two montha, whish videtes ths requirement of
the 1ew thet appesls be soted on promptiy. The appesl wes not forwarded,
as reguirsd, "tc the hesd of the sgemsy”, for "prompt review” to this
vary day, were then sevan woanthe sfter the Iiling. Appeal was also usde,
in an szcess of ssution, to the Depertmont of Justice, which rejocted the
‘appeal. Hone of these faots ere denled by dsfendsuts.

8., After ths complezint in this instsnt setion was filed, which was
two months after the sppsel wss Piled, dsfendents rejested the sppesl
gnder dete of September 17, 1970, By ignoring some of Fleintiff's
reguests, sx set forth in the above-listed correspondence snd inceorporated
in the ssid eppoel by referenée. and by mizrepresentstion, defsndants
pratend to deny they rejected Plaintiff’s sppael, bub this iz & spurious
end felss sllegetion becsuse:

A£) pefendants hed welved any right ©c invoke the regquirement of sa

eppesl by non-compliance with the legal requirement of prowpitneas
{the ststute will be cited in the zdéendsa)} ' ‘

. B) Defendants d1d not alter their previous written refusals te
provide coples of the svidemoe requosted;

¢) Pefendents did not, in response to the eppesl, provide pay
copies of any of the evidonge requestéd;

D} Defendanta did, in feet, deny Pleintiff's requests for those
photogrephs of the svidence not ignored in their rejsction of
Flaiotiff's appeal, saying hie requests were “dsnied only in
terme of furnishing you s porsonal copy.” (There is no sush
thing es e "psrsonal copy” in the Archives of znything.)

9. Controlling law snd defendante' cwn reguktions both reguire
furnishing of copies, ac will be cifed in sddende, end refussl bo
furniash sopise i= rafusing acocess, which is not denied by deflsndents
and which iz prohibised by lew;

16. ' BEven the contrsct, wers it ® legsl contract, es defendents
aleim, roguires thsat "wecesa® be grented “to esny serious soholsr or
investigetor of matbers releting to bthe desth of ths lets Presidsnt for
purpossa ralevent to his study thereof.”

11, By reburn wmail, under date of Seplembser 19, 1970, Flsintiff
told Gefendsnts that their denisl, as thsy knew, wes » denial and hed
not boen wribtten unbil long alter the filing of the somplaint, but that,
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upen the providing of ths regquested copies ¢f the evidense, Plaintif?l
himself would move bo dismisa. These fects ere not denled by dsfendents.

12, While still refusing Pleintiff's reguesis, after Pleintifi's
first reguset snd prior to the filing of FPleintiff's eppeal, defendsntis
hed net only provided & cormeprcoirl interest exaebly whet Pleintiff
seeks but hsd sxtended sdditionel courtesier to the seid commercisl
intercet, The law and regulstions do not permit such diseiminetion.
Defendante not only 8o not deny this; they edmli i%, in writing to
Plaintiff (es will be deteiled in sddende).

13. &4lthough it iz aot pegulrsd of Flelntiffl, hs cbte ined frouw
the reprezentetive of the exseutors of the estets of the late President
snd signetery te the lebtter agreswent detad October &9, 1966, with G34
(naroinsfier referred to as the contract), written eonsent to the
grensing of Fleintiff's request {Complaint Txhibit ¢). This is not
denied by defendents. -

1h. In the approximately half a yesr siance %ths filimg of the
complsing, dafendsnts hsve nsither offered to provide coples of the
withheld pickures nor Lo taks thome plotures of the evidence requested
by Plaintiff {Complsint, Paragraphs 9, 1i) end, in fect, sz recently as
in ths papers filsd io this Uourt om Jemusry 13, 1971, persisted in
refusing to do sither, These fects sre not denied oy in any way
gontasted by defendsnts. ’

15, Relisf ean be granted by the simpls szpadient of greating
both perts of Plaintiff's proper requests, by peking eopies of the ‘
axiating stiil'photographs rleintiff scsks snd by teking for hi&utﬁn;gw"1
photegraphs of the ovidencs as do not now oxist, both boing required
by exlating lew and regulation and by practics.

16, Pals law and regulsbion epplles o Gefendsnts a¢ well 23 bo
s1l other sgensiss of the Uoveramsnt.

17. Tha Dapartwent of Justics, in aceordance with this lew sand
regulsbien and without dlspute or delay, previded plsintiff, upon his
request under S U,3.C. 552, with copies of those similer picturss in
its filss.

18. But ovar snd ebove s11 obther sppliceble lsw snd regulsticn,

defendents promulgated their own "Regulsticna for Referenca Ssrvice on
wopren Sowmisslon ¥sterials,” undsr which 1t provides thst "still

piotures will be furnished ... Gopiss will be furnished on request for
the ucusl fees", &nd thet with regard to “three-dlmensionsl objects, «ee
photepraphs of these weterisls will be furnished %o resesrghers ... In
the evsnt that sxisting photosmrsphs do not meet the needs of the
repespcher, sdditicnal photographle vicws %311 be meds. ... Photosraphs
reproduced frem the existing nsgetives cr prints will be furnished cn
reguest for the ususl fees,” /gﬁﬂéxﬁfj()

19, Defendentd own spscial reguletions for the specific items of
sviGenca Flainblff soeks peguire it to do prscisel what Plalntiff seks,
pamely, provide coples of the sxisting photograpns and tske such sddi-
tionsl phobtogrephs as he nesds for his ressarbh, st Plaintiffte cest.
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Pleintiff submits this statement of wsterielf fects @& %o which
there is no genuine issue pursusnt to ghis Gourt's lecal rule F{h).
The lew, regulstions end 33A-femily contract are quobed st length in
Pleintiff'e Hemorsndum of Points #end Authoritles ené othsr rddesnds.
Defendants have copies of sverything sited. Copien, merked to ssve
the Court's time, are sttoohed te the original, for the convenisnce of
the Gourt. Thoy will be supplied to defendsnts, on reguest, should
defendants desire sdditionsl ecples. .



UNITED STATFS DISTHICT CGOURT
POR THE DISTRICY OF GOLUMBIA
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U,5. NATIONAL ARCHIVES AND RECORDS :
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STATEMARNT OF MATERIAL PACE3 AS T0 WHICH THERS IS5 WO
GENUING ISSUs WITH REGARD T8 THE GSA-FANILY COETRACT

Pursusnt to this Court's loessl rule 9{(h), Pleinbifl submlts thet,
with respest to the G5A-fomlly contract, thess sre material faots as
o which thers is no genulue isauet

1. Uader date of October 26, 1966, = cartaln letter agreement
wae signed by ths representative of the sxecubors of ths sstate of the
lete Prosident snd the Adeinistrator of General Services (Complalnt
Eabibits 4 end F),
A 2. This sald lettsr sgreemant provised for the transfer of title
to the Unitzd Skstes to certeln afficisl exhibits of ths President’s
Commission and to ecertsin other evidence considsred by the asid Cowmise
sion, in tha form of filw and prints thersof, through 324, These itoms,
then, wsra in the poasession of the United Ststes. =

3. -Two days thersalter, ths Attorasy Aenaral, on Octenar 31, issued
& certrin sxecutive order (Compdmint Exhibit ¥), stating,

I nsve determined that the naticnsl interest requirss ths
sntire bedy of evidencs considersd by the President's Commisslon

on the Asasssinebion of Iresident Rennedy end now in the posses-

sien of the United States te be yreservgg%intaEET"TﬁEEEEETE'_'

added )

Yo "Proserved intsct” means preserved “complete or wholes , that is,
in 2 single unit and =t & siungle place,

5. That place hed slrasdy been dealgnsted ss the Netlonsl Archives
{Comuission Report, xv).

&. This sz2id lsbber sgreswment included whst ameunted to stolen
preperty, property of the Uﬁiﬁ&d‘3tﬂtes, fer the dispositéon of whieh
there existed no legal cuthority =nd which psesed out of the possassion
of ths Unibed Stetss in violstion of law. Such ¢ centracht, for the
return to the United States of that which hnd been stolen from 1%, and
with the attaching of provislons thet couls nob heve been attached without
this theft, is null end vold end swoundts to 2 fraud upon the people of
the United States (Complaint, Parsgraphs 23, 25, LZ).

7. Under lew and ragulsticns, expoesea £ilm belonge te the purchaser
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of the rew £ilwm, This ssid rew filn was purohesed by the Unlbed States.
where thes vericus kinds of medieal £ilm are concerned, esspecielly Xe-reys,
oven though the patient pays for the X-raying, the exposed film remeins
the property of the hospi:al. &s set forth in such stendard sources 88
the "Plttsburgh Code™ and ag {s well-kaown. Ia sddition, regulastions

of the United States Revy, in one of whose imstslletions the s=id film
wag exposed, requirss 21l sush records to be pressrved and permanently
£1led, ac is stated on the suthorlaing Ifors.
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HEMORANDOM OF POIHT3 Avﬂ AUTHORITIES IK SUPPORT OF RESPCNISE TO
DAFSHDANTS! MOTION TO DISMISS AMND IN SUPPORT OF PLAINTIFF'S RINZWAL
OF MOTION FOR SUMHARY JUDGHmBT

This 4is s=n sebion in which Plsintiff, & serious acholsy of pclitlcal
gposseinsbions snd ¢ seyious investigstor lnto ths essassination of
Fresicent John F. Kennedy, s men whoaze published work iz by far the wosb
extencive in the Tield, ceske, pursusab o the provisicns of the Fublle
Informebion Act, 5 U,5.U. 552, to obiain public informstlon denlied him
by the Netionsl Archives end the GSA. whst he zeeks and hes bsen refused
is not && represeated in defemdants' Hemorandus of Points &nd Authoritles.
Plointiff seeks but & single thing: photographs. Thess photographs &vre
of but two kinds: those zlresdy existing, eopies of which keve basn
refused nimy snd photogrephs that bave, Ivom the officisl record, nsver
vesn mede of the demsge reflsoted in ths evidence, namely, ths slothes
worn by the Fresident, identified es Gfe 393, 394 snd 395. Conbtrery te
defendsnts’ opening ellegsticn, Plainblfl haa never gsked fast ks be
peraitted to mske these phetographs or %o hsndls the slothing himself.

He has raquested that thoy be mede for hiw, st his cest, by the steff of
ths Hational Archives, which is, in &ll ciher casses, the ragular procsdure.
He Gesires to exsmins, without handling, thsse offisisl exhiblts, only

te ths sxbent noesesssry to explein what plctures he wesnts tskesu focr him
end so ses if othere thet seem, in the words of the femily-GSA contraet,
ascesssry "for purposss of his study”, sre nscessayy or can pe dispsnsed
with, R ‘

Plaintiff a1llsges snd will prove thet his request is net in eny way
sxceptional; that it Lls required by lew snd regulation; pasides this
contrsct; is ths norm with 511 similspr evidence snd relsted msterisls
in the Archives; sad¢ hes besn the prsctise with others,

Fleintiff slso alleges =nd will provs thst, aside from not mentioning
nie first request, for copies of the existing photographs, sad misrepre-
genting the neture of hls ssecond requesy, for phobogrephs te be Lek:,
defendants' motion end addsads &re so seperated frow & feithlful repre-
sentetion of pesiity s& to constltuts, in effect, whsbher ¢r not in law,
an offert to dsfrsud him £nd st ths very leest to mislend this Qourt.-
This dessption oztends evsn fo ths cniszion from whet ls reprassnted &3
faichful quotations of lsw and regulation, plus this contract, of that
which proves they mesn the oppesite of the mesalng ettribubed by shis



misquotation snd its interpretation.

Becsuse ef the collateral lssuss szné the sherepcter end form cf
defendsnts' motion, this will De addressed further in sddends. Flalatiff
ﬁera restricts himzelf, for the econvenience of the fourt, to the resord,
the citstlens of “the spirit, purpose snd intent of the law, and the
previsiens of lsw znd rezuletion se they rslete o nis rejected requests
for publle Rfermatlon uadsr the law snd rezulstions.

Counsel for defendsnts iz tho Dopartment of Justise. Pricr bto the
effecsive Gste of what hss teme to be known s3 the Freedom sf Information
lew, the Attermey Generszl fasusd @ "mamorendum on the Publiec Informetion
seetion of the Adminlstrstive Proceduress 25" {hereinefter referred %o
25 "Memorsndum"), dlrected to "ths sxeccutlve deperiments end agencies®
end contsining ths Depertment of Justice'sz interpretsticns of the mesaing
of the verious provisions. '

A stetement iesued by Fresident Jehnson (i1) opens with the azpression
that "s demecrscy works baszt when the people heve ell the informes tlon
thet the security of the Hation permits,” to which he edde, "7 have aiwnye
belisved thet frsedom of infermetion 1s sc ¢itel thet only ths netionsl
seeurity, net the desire ef publie offisiels or privete citizens, should
detornine when 1t must be restrieted,” The Preeident concluded Fuith ®
dsep sense of pride that the United States is sn open soeisty in which
the pscple's right to kacw is ehsrished end guerdsd,” scwmething hs shafld
not ve persusded Ls the offisiel pecerd in this pressnt actlon.

similer emoticn use expressed by the ittorney Genzrel (iii-iv},
“dcthing se diminishes & democracy a8 PECrECy. eee Hever wes it more
jmportent ... thst the right of the people o KNOW +.s DO SEOUTE ool

Mypis 1aw wes initleted by Gomgress end signed by toe President
with sevsral ksy concernsi - theb ¢izeiosure be the generel rule,
noct the exception; - that &1l indivicusls heve egucl rights of
agesssj - bhsbt Hhe burden be on the Geovernuent te Jjustify the
withhelding of s decument, not on bile person who requssts 1t eed”

To this he sdded that ths lew required "... thei Gocumentery clasde
fisation is not stretohed beyond the limits of dewmonstreble need,

zubsecticn (&) of ths lsw is titled “axempbions?, There are nina,
not one of wnlch is even cleiued hers to L eppliesble by defendenta.
Phus, with the "burden ... on the Government to justify the withholding,”
languege coming frowm H.Repts 9, which says, "The burden of precf is
pleced upon the sgency.” In turn, the langusge of the House Repert le
epbodied in ths stetuts {subsectien (o)), fané the burden shsll be upen
the uzency to susteln its setien.”

Under 5 U.5.0. 552, it is lncumbsnt upon defendants to do cns of
four bthings: ;

2} provids ceoples of thsv public isivrmstlon Pleintlfd reguestsj

k) prove what L& sought ts spescificslly sxempt under the statutss

e} prove thet plsintiff hes nod somplied with the requirements of

the iew and epplicsble regdaticns; o

a) prove thet the luw does mot spply.

Defendents do nems of thsse things.

The reguested coplss of the identifisd public infermstion hzz not

< aa. = A BB doalin aPPlam ki
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There is no cleim, in elther this instant motion eof Januery 13, 1971,
or in whet defendenbs styled “Answer®, filed Oosvober 27, 197G, thet thie
law does not epply. The e¢losest thing te thst iz the ridiculousz asssrtion
of the "answer", ebandonsd upén sasertion, thet (Second Defense), “The
Court lsgks jurisdietion of ths subjeet metter.” Subsectlon {¢) zould
not be wors apecific or applleadla, in soe sbsence of any ailagstion of
inapplicabllity of the statube, in saylng tant complaint must bDe made
to "the distriet ecourt of ths United Statss, in the distriet in which
the sompleinant residas or has his prinsipal placs of bueinesz or in
which ths egency reeords are situsted.” This subsection is likewise
speeific in stipulstion thet under elther ¢l the sboeve-quobued conditione
the district court "shell heve jurisdiction,V

¥ith the lew applying snd combtrelling, snd with the requiremsnt of
the law thet the egency prove beyond guesticn thet what iz sought le
exeupt, dsfendonte novhere cisim the right to withheld under any of the
éxemptlione.

Defentents, whe suet prove thet plaintiff did not comply with the
requiremsncs of the lew, do not. They do not even allege it. They
attexpt to infer ii, end in su doing concsde the applicebllity of ths
law,

It iz required thset plsintiff wmake requests for “identifieble
reserds.® Pleintiff nes mst botha tests, redundantly, over & periuvd of

wmors than four yeers. His numercus snd repsated requeats of the past
yesy ers enumerzted sbove sad following. Defendsnts do not contest
these incontvovertible fsets., It &s reguired that plsintifl meke sppsel
under ths regulstions. T
Ll OFR ssciion 105-60.40L(e) requirce:

Aftsr netificztion thst his reguest for identifisblis records
hse been deonied, the psrson submitting the request mey sppesl
ths desial. The sppeel shell be subuittsd to the Director of
Informstion see

This plaintiff did, under dateof Jumy 20, 1970, as delendsnts
seknouladge in their quotsticn of the said eppeal, albeit the quotation
is selective end decepbive emd the dess sittributed te it, {June &) is
erroneout, Deofendants re jscted this szid sppesl under date of 3epteonber
17, 197C. While the rejection of the appesl is remerksbls for its evese
ivences end gross in ilts misreprementetion and omissalon, it nonetheless
is unequivecal in rsfusing & "copy of the phmtogr&ph:" {(Plaintiryf '
regquested mere than one photogreph.) / LxhibiT 2-

Thers remains but & singls sdded step in ths sppesls process, snd
thet iz outirely cutuide the control or inflivence of sny plaintiff. As
defendants concede ("III. Argument. B.", 7.0):

The 334 rsgulation, Ll OFR 3eetion 105-60. LOL{e), psrizining
Lo ths procedure for danying requesis, psyuires:

If tne dsnlsl ir sustained, the mettsr will be submitied «..
{aic) te thoe 4ssistant Administrstor for Administretion whozs
ruling therson shell be in writing to the person reguesting tae
PECOPUS . ’

fefendsnts then say, "fhere has been no dsnial of pleintiffis
requests .., end no ruling by the Assistant idministrstor «..”






