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PLAINTIFF'S °
MEMORANDUM OF TAW IN OPPOSITICH WO
DEFENDANTS' MOTION TO DISMISS QOR,

IN THE ALTERNATIVE, FOR
SUMMARY JUDGMENT

J

" gtatement of Facts

The complaint in this action alleges that the defendants

-

have unlawiully and discriminatorily denied plaintiff access

to certain identifiakle agency ducuments in their possassion

and control, which he hgs requested underx the terms of SAQ.S.C.
§ 552(a)..
Specifically. plaihéiff alleges that defendants Kleindienst
and Gray have ar itra;ily rgfused to grant him access, as a
scholar engaged in a historical research pfoject~ concerning -

. - ' ¢
certain events .in the post world War II and Cold War exra, to
five groups'of records in ﬁheir custody. These dccuments relate
to the investigation of Alger Hiss and Whittaker Chambers
during the perioé 1933-52, conducted by the ngeral Bureaw --
of Investigation; The documents plaintiff is seeking have in

°

fact been specifically identified by fhe defendants in their

d

files [Mintz Affidavit, €41, and were clearly identified as

fellows in plaintiff’s correspondence with the dcfondants
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[Complaint, Exhibit D] and in the Complaint [g6]:

(a) each report made by FBI field investigators on the
Hiss-Chambers controversy during the period 1948-50
inclusive; . ¢
(b) ,all cocrrespondence between and amnong FBI agents
working on the controversy and other FBI off1c1Wls
during the pericd 1948-50 inclusive; -t
“(e¢) all records, including correspondence and reports
in the possession of the FBI connected with its search
during the periocd 19248-52 inclusive, for a Woodstock
typewriter purportedly owned by Alger Hiss, and any
. other typewriter sought in connection with tHat
controversy;
(d) all correspondence, reports, and attachments .
relating to any cooperation between the FBI and the
Un-American Activities Committee of the House of
Representatives in the Hiss-Chambers case, particularly
between 1248 and 1850;
(e) repdorts made by FBI agents concerning either Hiss
or Chambers during the period 1973-~50.+ :

. In his initial request to the late FBT Director  JI. Edgar
Hoover - for access to these documants, plaintiff inquired whether

they were available for use by scholars and indicated that he

| : ’ '
"would be willing to use any materials that are available undex
w i | _
whatever conditions and restrictions the Bureau feells [are]

necessary." [Complaint, Exhibit B]. His request was deniéd by .

Helen W. Gandy, Sécretary to Mr. Hoover, on the ground that
the documents are “confidential" [Complaint, Exhibit C]. In
a renecwed requést on March 22, 1972, plaintiff again stated

his qualifications as an hiStorian"and a schdlar, indicated'l
his awareness that certain peréons other than himselé who were
engaged in Historical research had publicly stated that they had
been given access to confidenﬁial’FBI files, and asserted his
right.of access pursuant to 5 U.,S.C., §552(a) [Complaint,

Exhibit D]}. On May 15, 1972, plaintif{'s ;equest for access

was finally denied by defendant Kleindienst on the ground that

the documents sought were "investigatory files compiled for

4
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law enforcement purposes," exempt from disclosure undexr 5 U.S.C.

§552 (b) (7), and records the disclosure of which "would constitute

a clearly unwarranted invasion of personal privacy," also exempt

- .

under 5 U.S.C. §552 (b) (6) [Complaint, Exhibit F]. The‘dgfendants

in their correspondence neither admitted nor denied plaintiff's

claim that other pefsons had been given access to some of the

i files ﬁe.sought,"and to similar files.

Plaintiff filed his complaint in‘November 1972,}a11eging

that the defendants were acting in violation of the Freedom of

- -

Information Act, were discriminating against him, and were
depriving him of His.First Amendment righf. to conduct research
in documeﬁts made availadle to other scha;ars; The defendants
have nqt answered but have moved to dismiss the complaint or, in

the alternative, for summary judgment. Their motion papers

1]
i

raise for the first time a claim that the documents sought "were
-1 : 3

. A
classified . . .in the interests of national defense or foreign
policy" and are therefore exempt from disclosure under 5 U.S.C.

§552 (b) (1). u o - -

)

+ The record in the case, amplified by defendants' motion

L]

papers, bristles with fact issues which must be litigated:
(1) plaintiff alleges and is prepared to prove that "the FBI .

has selectively and arbitrarily allowed persons other. than

plaintiff access to at least some of the items" which he seeks

[Complaint, q13; Weinstein Affidavit], but the defendants deny
this allegation [Mintz Affidavit, 7]; (2) defendants assert
that the documents sought "were classified . . . in the interests

of national defense or foreign policy" [Mintz Affidavit, ¢5A],

¢
)

—
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but the plaintiff disputes that they are currently classified,
or that a proper classification appeérs on the face of cach
document; (3)'dcfendants assert that"[u}pon receipt o? the
copplaint in this suit we undertook a review of cértain.of &
thosc%matters anﬁ_concluded.that they shéuld'éontinue to‘bé I
kept: secret L [ﬁiﬁﬁz Affidavit, q5a], ﬁué the piaintiff'
disputes thaﬁ.thc deféndanté'ﬁévé com?liéd with'tﬁc ;péiicable
»requiremgnfs %br declassifying and déwngrading documentg more |
fban thirty yvears old; (4) plaintiff disputés that he has been
given consideration by the defendants as a 'person outside the
executive branch ... .engaéed in [a] historical

research project,”“as required by Section 12 of Executive

Order 11652 (March 8, 1972), which the defendants assert they

have followed in weighing his request [Mintz Affidavit, 95A];

and (5) plaintiff disputes that the documents he is seeking

cannot be sanitized so as to protect the privacy of living persons§

who may be the subjects of "unfounded staterments and allegations
’ e

later found to be false," as well as the identities of informants

‘who continue to be active, as claimed by the defendants [Mintz

Affidavit, 95B, 5C, .and 6].
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N ~——_Dcfendants argue that the documents'plaintiff is seeking o

¢

Argument

s I. PLAINTIFF IS SEEKING
‘ TDENTTRIABLE RECORDS _
WITHIN THE TERMS OF . , " & |

5 U.S.C. § 552(a)(3). " - s ]

are not_"ideﬁtifiable iedards? yithin_the £erms‘of‘5 ﬁ:s;c;
IS 552_(a)(é)£-ééd tﬁerefqrefneed nét.be proq;ceé; :fhié .
argumeht is-incoﬁsistgntlboth‘with the meaniné of'the<é£atute
and with £he Minté Affid%yit whichyitéelf deécribes in détail the
docuvments at issué.

‘It is well settled that the "identifiable recoxrds" ;equire—
mépt of the Freedom of Information Act "calls for a reasonable
description énabling a'Government employee to locate the

requested records . . . ." Bristol-Myers v. FTC, 424 F.2d 935,

828 {(p.C. Cir, 1970), guwoting 8. Rep. No.| 8l3, B9th Cong., ist

Sess. 8 (1965). So long as the defendant agency is able to

ascertain what documents are being sought, "[tihis is all the
identifiability requirement contemplates. The fact that to.

"find the material will be a difficult or time-consuming task

is of no importance in making this determination . . . .™

- °

Wéﬂford‘v. Hardin, 315 F. Supp. 175, 177.(D. Md.'l970), affkd
85 o 4 g | e
444 F, 24 21 (4th Ccir. 1971).

The defendants make no claim that they are unable to
locate the documents to which'plaintiff seeks access. On the
contrary, they h%ve identifiea and enumerated in detail thé FBI
files within whiéh these documents are contained [Mintz

Affidavit, q4], an identification which under similar circum-

stances has been held conclusively to satisfy the statute.
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Sce Frankel v. SEC, 336 F.Supp. 675, 676 n.2 (s.D.N.Y. 1971),

rov'd on other grounds, 460 E2d 812 (2nd Cir. 1972); Wellford

v. Hardin, 315lF. Supp; at 177. The sgle.ﬁasis for théir claim

tﬁat'the documents do not come within the terms of 5 U.S;C.

§552 (a) (3)- is. Lhat they are 51mply too volumlnous. | .-
The cases cited by the dcfcndantq to suppor* this novelA

propooltlon are 1napposlfe or Cl(dllj qutlngulshable.

Tn Tuchinsky V.’quOCtldC SOlVlCC Svctem, 418 r2a 155 (7th

cir. 1969), the Court of Appeals afflrmeqva denlal.of access

to draft board personnel data on.thekgfppnd that the information
scught came withiﬁ the privacy exeﬁptidh,-sedtion 552 (b) (6).
The court‘s only reference to'the identifiable records issue

was a passing upoculaploﬂ "that the dis Lrnct court might well
have denied relief .. .on the basis of affidavits.which state
that the Selective Ser;ice System kept no 'identifiable records
ol pc#sonnel data abouﬁ board personnel." 418 F.zZd at 157

There were, howevef, ﬁo such affidavits in that cgse,”as tbere

are none in this.

Irbné.v. Schuyler, 465 F,2d 508 (p.C.Cir..l972), also
relied upon by the defendants, involved the issue of identifiable
records, but there the court affirmethﬁe district court's )
finding that the appnllant had completely neglected Yo provide
a Jreasonably 1dent1f1able descrlptlon of the documents sought.
465 F.2d at 612, 1In the instant case, of course,.the defendants
made no-such claim, nor could they in the face of the Mintz

Affidavit., Morecover, the request in Irons for "all unpublished

manuscript decisions of the Patent Office, together with such
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indices as are available," potentially covered approximately

3,500,000 files compiled for more than 100 years withecut

~

The total lack of -identi-

specifying which files were sought.
fiability of requested records was Pnderscored'in Judge Fahy's

Pl
\

-supé}émehtél opinion denying the petition for rehearing: :
\\: The [records] are dispersed . . . among millions
of Patent Office files. I do not think the Patent

Office was required to reorganize these files in
response to appellant's request in the form in
which it was made. 465 F.2d at 615..

The documents sought in the instant case have been identi-

fied with great care and specificity, and they are no more
voluminous than documents whose disclosure has been compelled
in a variety of cases arising under the Freedom of Information

Act. See, e.g., Wellford v, Hardin, supra (all letters of

warning issued to mecat and poultry processors over a five
N

yvear period by the Department of Agriculture); Getman v. NLRB,

450 r2d 670 (D.C.Cir. 1%71) (names and addresses of all employees

entitled to vote in approximately 35 union elections); Bristol-

L]

Myers v. FTC, supra (4ll information compiled by the agevy or

vossession concerning certain specified medicines).

]
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©IXI, THIZ COURT HAS JURISDICTION
OVER 7118 CASE BECAUSE THE :
DOCUMENTS SOUGHT DO NOT COME
WITIIIN ANY OF THE FXLEMPTING
PROVISTONS O THE FRELIDOM .
OF INFORMATION ACT, . : -

—_—
——D

s . . . R . LI
A variety of citizen and Congréssional reactions against

\ .
Lhe w1thhold1ng of 11foxmatlon by fedcral agencies resulted
\ .

1n the enactment of the Frecdom of Informatlon Act. The Act
Was particuléily intended to liwt the veil of secredy'from
documents w1thhe1d long after they had become bJstorlca1 or

10 longer had any governmental use. S. Rep. No. 813, 89th

Cong., lst Sess. (1965); cf. Cooney v. Sun Shipbuilding &

Drydock Cbmpany, 288 F. Supp. 708 (E. D. Pa. 1968). The

exemptions from the Act are intended to be narrowly construed
and the burden of proof is explicitly placed upon the agency

to justify the denial of access to a qualified member of the

public secking to inspect particular records. Soucie v. David,

448 ¥,24 1067 (D Clr 1971); Getman v. ‘NLRB, 450 F.2d 670

(D.C.Cir. 1971). In doubtful cases, moreover, where the
agency either: ‘has waived the eyemptlon by prior disclosures or
has failed to introduce sufficient ev1dence that the exemption

applies, disclosure rather than confidentiality is reguired. -

Bristol-Myvers Company v. Frc, 424 F.2d 935 {D,C,Ci¥.), cext.

denied, 400 U.S, 824 (1970).

A. The documents sought by the plaintiff have
served their law enforcement purpose, are g%
of no current investigatory use and thercfore
are not exempt from disclosure undex 5 U.8,€C.

552 (h) (7).

°

Defendants claim that the documents at issue necd not
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be disclosed bhecause they are "investigatory files compiled

for law enforcement purposes" and therefore exempt under

e i . ~—.
& IlE? | B

} subsection (b){7) of the Act. 1In view of the age of the
| .

documents: the successful prosecution, conviction, and imprison-.

:HNKJ‘. _ment of the subject of the investigation; and the failure of ...
iy | - “'“'\\ . ; C . °
o

: : the defendants to offer any evidence that the documents have
' AN - SR TR S ) o TS o
any continuing investigatory use, the exemption'doés not

o
B

.applff
'Cﬁngréss clearly.épécified thatﬁthe fufpose underiying the.

investigatory files exempﬁion.was %o preﬁcnt prejudice to

pending law enforéemént proceedings. Tﬂﬁs fhe Senate Report

on the bill clearly states that investigatory files are "files

prepared by Government agencies to proseccute law violators.

Their disclosure of such files, except to the extent they are’

aailable by law to a private party, could harm the Government's

case in court." S. Rept. at 9 [emphasis supplied].

For this reason the courts of this circuit and elsewhere

| (3

'”¢Q r_}/ T o> defendants' sole attempt to justify the withholding

: of the lliss files on the ground that they have a continuing law
enforcement purpose is contained in § 8 of the Mintz Affidavit:
’ 8.Turther, the matters described in this affidavit Y
should continue te be held in confidence because
the controversy surrounding Alger IHiss still ‘exists.
In view of the publicity received by the Hiss perjury
case and the continuing contentions of Alger Hiss,
it is impossible to state the information contained
in these files will not have to be produced for a
legal proceeding.

This conclusory-and speculative assertion in no way suggests
that further proccedings against Hiss are contemplated.

\
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have consistently held that the exempticn is inapplicable when
there is no cognizable law enforcement interest in aveiding
premature disclosure of evidence in a pending or reasonably

contemplated proceeding. In Bristol-Myexs Company v. FDC,

424 T. 2d.-at'939, for example, the Coﬁrt of Appeals declared

"

that the "investi atory files® exemption is available to an

agency only "[i]f furtherx adjudicatory proceedings are imminent. "

Similarly, the Fourth Circuit has recognized the purpose of

the exemption to be the prevention of "premature discovery by

a defendant" of the case against him, Wellford v. Bardin, 444
) . : ;

b

F.2d 21,23 (4th Cir. 1971), a recognition previously made by

Judge Higgenbotham in Cooney v. Sun Shipbuilding & Drydock

ggﬁéggz, 288 F. Supp. 708, 711-12 (E.D.Pa. 1968):

A primary purpose of the exemption is to avoid a
premature disclosure of an agency's casc when engaged
in law enforcement activities. [emphasis in original]l.

Indeed, even under circumstances where no law cnforcement |

proceeding had already occurred (as it has in the case at bar) .

e

the exemption was held not to apply when the agency "has not

pfoferred any facts that would show it contemplated within the

reasonably near future a taw enforcement proceeding based upon

the materials sought." Schapiro v, SEC, 339 F. Supp. 467, 469°

(D,D.C, 1972) (disclosure of investigative informatich compelled

six years after being compiled).

ANothing in the cases cited by the défendants is to th¢
contrary. Each of these cases--with one exception--was brqgght
by the subject of an investigation or law enforcement procceding
who was sececking to make improper use of the Act as an additional

means of discovery. As ‘Judge Bazelon pointed out in Bristol-

e
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Myers v, ITC, 424 ©.2d at 939, thn investigatory files exemption
is the Act's safeguard against such abuse:

The exemption prevents a litigant from using the
statute te achieve indircctly 'any earlier or grecater
access to investigatory f£ilés than he would have
dircctly,' H,R. Rept. No., 1497, 89th Cong. 2nd Sess.
11 (1966). ' ' : '

!

|
|
|
t

For this reason the District Court in Barceloneta Shoe Corpora-—
tion v. Compton, 271 F, Supp. 591 (D.P.R, 1967), the case

principally pelied upon by defendants, refused to‘allow parties

i *

. . | . @ - . .
who had been charged with wiolating the Labor Managcement Relations

Act of 1947 to inspect, pursuant to a demand under the Freedom
of Information Act, "'any statements or evidence' received by

[the defendant] during the course of his investigation of the

alleged unfair labor practice." 271 F, Supp. at 593. Similarly,

in NLRB v. Clement Brothers, 407 F.2d 1027, 1030- (5th Cir,

)
P

1969), the plaintiffs werec simultaneously engaged in NLRB
, . .
enforcement proceedings and unsuccess?i ally sought the disclosure
: P |
of "all prehearing statements taken by Board agents in the
o |3 :
course of investigating the unfair labor practice charges*“: and

in Benson v. United States, 309 F. Supp. 1144, 1145 (D, Neb.

1970), the plaintiff pointlessly requcsppd the Air Force to
provide him with 'tertain statements which he claims will aid
him in preventing his discharge."”

€

Frankel v. SEC, 460 F.2d 813 (2d Cir. 1972) and Aspin v.

Department of Defense, 348 F. Supp. 1081 (D.D.C. 1972), also

relied upon by defendants, are similarly inapposite because
they involved requests for investigatory information in cases

still pending. ¥n Frankel the court carefully recognized that

’

¢
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"the Commission has not affirmatively decided that no further
action will be taken against the individuals or corporations

connected with the transactions and occurrences which were
investigated," 460 F.2d at 815, while in Aspin, the exemption

applied to-investigative information conceining the "Myv-~lai

incident' in South Vietnam because ) I o Calley's court maitial was

pending on appeal. :

&
R

There is no basis in the Acl or its legislative history

for defendants' bald assertién that décuments which "have not

been made a part of the record in &gency proccedings" are not
disclosable [Def! Mem.,.P.G]. On the contrary, much of the
information discioscd under the Act is not part of agency
prodeeding records, see, e.g,, Getman v, NLRB, 450 F.2d 670

(b,C.Cir. 1971), and is requested for that very reason. 1In

i .

making this unfounded assertion the defendants are apparently

. i s N
trying to clothe 'in more general terms their Draconian rule

that FBI files are absolutely privileged from disclosure in

] s

, | :
perpetuity if they are not introduced in evidence by the

government., - This "rule!y like the more general one, has been

. K
A\

consistently rejected by the courts in ruling on discovery

motions in civil proceedings. See, €.g., Zimmerman v. Poindextér,

74 F. Supp. 933, (D, Hawaii 1947), aff'd, 132 F, 2d 442 (9th

Cir.), cert, denied 319 U.S. 744 (1948) (FBI ordered to produce

investigative reports pertaining to plaintiff's alleged

wrongful imprisonment); United States v, Cotton Valley Opcrators

Comm., S F.R.D, 719, 720 (W.D, La, 1949), aff'd by equally

divided court, 339 U,s. 940 (1950) (failure by government as

plaintiff{ to producc FBI documcnts for inspection on defendant's

discovery motion resulted in dismissal of complaint). Cf,

. - 12 - B
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Mackey v. United States, 351 F.2d 794 (b.,Cc.Cir. 1965) (District

Court in crror for quashing subpoena of FBI files by criminal

defendant): Capitol Vending Company v. -Baker, 35 F,R.D, 510

(D.D.C, 1965) (subpoena Cf FBI.doéuments by civil litigant,
‘Which were directly relevant to current prosecution, quashed,
but held renewable when prosecution concluded).

Finally, the'defendants' reliance on the recent decision

of the Fifth Circuit in Evans v.'Depértment of Transportation,

446 F.24 -821 k5th Cix. 1971), cert, denied, 405 U.S. 918 (l972f,
is also mispiaced. The sole issue in that case was whethex

the name of an informexr who suppl?éd information about the
capacity of the plaintiff to serve as a commerciél airline

pilot wunder én express promise of confidentiality should be
disclosed, There is no such iésue in this case, since the
plaintiff haé consistently maintained in all his requests to the
defendants that he is Willing to use any materials that ave
available [for use by scholars] under whatever conditions and S
restrictions the Bureau feels necessary" [Complaint, Exhibit '
B]. Such conditions, of course, could include the deletién of
the names of any 1ivé informers in order to protect their i

privacy and the confidentiality of their communicaticns, See
: (4

Davis, The Freedom of Information Act: A Preliminary Analysis,

34 U, CHI, L, REV, 761 (1967). «CFf. Getman v. NLRB, supra.
Since the bulk of the Mintz Affidavit is addressed to the neced
for informer preotection, the defendants! chief objection’ﬁb

the disclosure of the doculents as investigatory files must fall

once the disclosure is properly conditioned in order to provide




such protection. Morcover, sincc most of the documents are

between twenty-five and forty ycars old, the number of live
informants who require protection;must-bc extremely limited.

" " g, The documents are not exempt from disclosure under
5 U;S.C, § 552 () (1) because the defendants have failed
conclusively to demonstrate that each documents bears
‘on its face a current classification, or that each
document has been properly reviewed for downgrading and
dedlassification, pursuant fo Executive Orders 10501
and 11652. - - s s . &

Relying on the Supreme Court's recent decision in Environ-

mental Protection Agency v. Mink, 41 U.S.L.W. 4201 (January 23,

1973), the defendants maintain that the documents plaintiff is
seeking are exempt

tive matters which were

kept sccret in the interests of the national defense

policy." [Mintz Affidavit, §5A) [emphasis supplied]. Signifi-
cantly, this claim is m&de for the first time in defendants'

imotion papers, apparently as an afterthought to their administra-

e
tive denials of plaintiff's request for access to the Hiss

documents, each of which were made prior to the Supreme Courths

decision in Mink [seé complaint, Exhibits C,E and FJ].
e ’

o ¢

Por several reasons, the defendants' ambiguous assertion
. . 0 ' .
is insufficient to bring the documents within the terms of

Exemption 1, TFirst,the defendants do not even claim that the
documents are currently classified pursuant to Executive Order

e

11652, but only that they '"were classified", or at least that

"sensitive matters'" containcéd within some of the documenlts wecre

']

classified. Not only does this characterization create an ambi-

L
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julty about the current status of the documents, | it completely

fails to satisfy the requirements of Scction 4(A) of Execcutive
drdex 11652, which provides that:

Each classified document shall show on its face -its
classification and whether it is subject to or exempt
from the General Declassification Schedule. It shall.
alsp show the office of origin, the date of prepar=
ation and classification and, to the extent practicable,
“be so marked as to indicate which portions are classified,
at what level, and which porticns are not-classified in
order to facilitate excerpting and other use. Material
containing references to classificd materials, which
references do not reveal clessified information, shall:
not be classified, ' ‘ :

The defendants have failed to show that each of the documents
bears a current classification on its face, or, if any are class-
ified, that they have been given a portion-by-portion declassifi-

2/

cation review so that nonsensitive material can be excerpted.

.

Nor is the indufficiency of defendnats' Exemption 1 claim limited

to these failures of proof. Defendants have also failed to

2/ A prime example of such portion-by-pédrtion declassification
was carried out under the supervision of a federal district court
in Committce for Nuclear Responsibility v, Seaborqg, 463 F.2d 788 (]
Cir.), cert. denied, 404 U,S, 917 (1971), where a secret portion
of an nvaluation by the Atomic Energy Commission was exciscd
from tho document, which was then decla§sified.

This practice was specifically recommended by President
Nixon in his statements accompanying the promulgation of
Executive Crder 11652, expressing dissatisfaction with ovexr- -
classification:

—— ] ————

A major course of -unnecessary classification unéer the

eld Exccutive order was the practical impossibility of
discerning which portions of a classified document actually
required classification, Incorporation of any material

from a classificd paper into another document usually resulte
in the classification of the new document, and innocuous
vortions of neither paper could be released. o=

To the extent practicable, each classified document under
the new systemwill be marked to show which portions are
classified, at what level, and which portions are unclass-
ified, 9 Presidential Documents 544 (Mar, 13, 1872)
[emphasis supplicd].

¢

2
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show, assuming the deccuments are in fact currently classified,

that any of the requirements of Excacutive Order 11652 concexning

e, '
—

downgrading and declassification have been satisfied. .JTor

Section 5(D) of the Orderw

.gxpiration-of ten years from the date of origin, [a document

example, provides that "after the

classiﬁ}ed prior to the effective date.of the Order] shall be

subject to a mandatory classification review . . ," [emphasis

suppliea]. Afollowing such review,'tﬁe document shall be declass-
ifiéd unless it falls into one bf four exemption categories,

in which case the reviewiﬁg official "shall specify in writing

on thé material the exemption category being claimed and, unless
impossible, a date or event for automatic declassification.”

5

The categories, specified in Section 5(B), are as follows:

(1) Classified information or material furniched
by foreign governments or international organizations
and held by the United States on the understanding
that it be kept in confidence,

Classified information or material specifically covered
by statute, or pertaining to cryptography, or disclosing
i3 ¢ |

intelligence sources and methods.

"
Classified information -or material disclosing a
system, plan, installation, project ot specific foreign
relations matter the continuing protection of which is
egsential to the national security.
Classified information or material the disclosure of
which would place a person in immediate jeopardy.

(4)

Since each of the documents at issue in this case is at
1]

least twenty vears old, they are all subjcct to automatic declass-

be

ification review, Excmption from declassification "shall
kept to the absolute minimum" under the terms of Section 5(b)
of the

Executive Order, and no document can remain classificd

*
unless it is expressly shown to fall within one of the four
exempt categories. Defendants, howcever, have made no such -

i

. %
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.tﬁﬁt*they should continue to be kept secret in accordance with

. L] . '
showing, and have based thcoiriclaim of continued exemption solecly

“upon the ambiguous and conclusory statement in the Mintz

Affidavit that "[u]pon receipt of the complaint in this ‘suit,

we undel took a review of certain of these matters and concluded

the classification standards of'Execufive Order 11652" [Mintz.

Affidavit, ﬂSA] [empha°1° oupplledj

Many of the documents pla1n*1ff is seeklng ‘to lnspect are

~

between thirty and forty vears old. Declassification of these -

documents (assuming égain they are in fact currently classified
at all) is virtually mandated bf Executive Order 11652, and the
defendants have totally failed to demonstrate any basis for
exemption. éection 5 (E)(2) of the Order
provides as follows:

All information and material classified beforé the
effective date of this order and more than thirty

-

years old shall be systematically reviewed for declass-

ification by the Archivist of the’'United States by the
‘ end of the tHirtieth full calendar yecar following

| - the year in which it was originated. In his .
review the Archivist will separate and kecep DrotecLed
only such information cr matexial as is specifically
idéntified by the head of the Department in accordance
with (E) (1) above. In such case, the head of the
Department shall alsc specify the perlod of contlnueé
classification.

L]

The cﬁtremély narrow basis for exemption provided in ‘Section
5(E) (1), and the deﬁermination of such excmﬁtion by the "head
of the Dc—;.}.)artment"I (in this instance, the Attérncy General),
are totally lacking in this case, Section é{E)(l) provides:”

(1) All information and material classified after the
effective date of this order shall, whether or not

‘ | = 1T =




declassification has been requested, become automatically

declassified at the end of thirty full calendar years
after the date of its original classificaticn except

for such speccifically identified information or material
which the head of the originating Department personally
detormines in writing at that time to require continued

protection because such continued protection is essen-
" £ial to the national security or disclosure would
" place a person in immediate jeopardy. In such case,
the head of the Department shall also specify the
period of continued classification. :

For all these reasons'this;court cannof properly conclude
that the documents are covered by Exenption.l of the Act,

Tndeed, Justice White carefully pointed out in his

opinion for |
the majority in Mink that a failure to comply with the require-
ments of Executive Orders 10501 and 11652 would have precluded

the government from asserting the applicability of the excmption:
The fact of those classifications and the documents'
characterizations have never heen disputed by respond-
ents, Accordingly, upon such a showing and in such
circumstances, petitioners had met their burden of
demonstrating that the documents were entitled to
protection under Exemption 1 and the duty of the
District Court under 552 (a) (3) was therefore at
an erd, 41 U,S.L.W, at 4205,

*
4 .

In the casé at bar, on*the other.hand, both the fact of the
classificaﬁions- and ﬁhe documents' characterizations have been’
squarely put in_issue Ey the defénaénfs' cwn motion papers.

" Finally, quite épart from ﬁheir failure to satisfy the .

applicable classification requirements, the defendants have made
: ) ' €

no showing that they have complied with an additional.réquifem
ment of Executive Order 11652 with regard to plaintiff's

request for access to the Hiss documents. Section 12 of the

Order provides that:

v
.

The requirement 4in Section 6(A) that access to class-
ified information or material be granted conly as is
necessary . for the performance of one's duties shall

L]
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not apply to persens cutside the exccutive branch who |
are engaged in historical rescarch projects . . .
Provided, however, that in each case the head of the
originating Departmeni shall;

(i) determine that access is clearly consistent
with the interests of naticnal security; and

' . (4i) -take appropriate steps to assure that
classified information or material is not
published or otherwise compromised [emphasis added].

tn the.Complaint [93; Exhibit D] and his affidavit, plaintiff

has set forth his scholarly qualifications to conduct an unbiased

and discrétéfrevieinf the”historicél éocuments ﬁé'is'seéking

to inspect. Nothing in the Mintz Affidavit d;monstrates tﬁat
the dcfepdants haQe'reviewed his.requesﬁ‘in'light of the special
consideration to which‘it is entitle@ under Section 12 of the
Executive Order, if the documents he is seeking are in fact
cqrrently classifieq'puréuant to the Order,

A

C., Plaintiff's access to the files would not
constitute a clearly unwarranted invasion of personal
privacy, and is therefore not preeluded by 5 U.S.C.
§552 (b)) (6).. ' '

Defendants? final ground for'denying the plaintiff's

<

request for access to the Hiss-Chambers files is that the files

are barred from disclosure under the privacy exemption from'the
¢

Frecdom of Information Act.

.

This objection is baseless, Since his very first request

in 1969 to inspect the files during the course of his reseaxrch,
plaintiff has consistently indicated his willingness to do~so

"under whatever conditions and restrictions the Bureau feels
% , ' ’
necessary" [Complaint, Exhibit B]. One of the conditions contem-

plated by the plaintiff is the deletion of names of persons who

may be the subjects, in the words of Inspector Mintz, "o f

unfounded statements and allegations later found to he false®

- 19 -



[Mintz Affidavit, q5¢]. Such deletion is a commonplace solution

ll-tozpotential invasions of privacy under the act, e.g., Wellford

v. Nardin, 315 F. Supp. 768 (D.D.C. 1970}, aff'd., 444 F.2d

.

21 (4th Cir. 1971); Grumman Aircraft Engineering Corporation v.

. .
v

“Reneqotiation Board, 425 F. 2d 578 (D... Cir. 1970); Rose V.

Degart@pntroflthe Air Force, - : F.'Supp. . (8.D,N.Y,. December
19, 1972), and any administrativ: difficulties'in accomplisﬁihg'

it are not_the'properﬂéoncérn of thebcourﬁs.' See, e.g., Wellford

v. Hardin, 444 ¥.2d-at 24,'
Oonce the deletidéns are properly made the defendants cannot

logically press their objection, As one district court recently

»

noted undexr similar circumstances:

Revelation of a set of facts absent some type
of association with a person's name secms to us
incapable of invading anycne's personal privacy.
Tt is only the identifying connection to the individual
that casts the personnel, medical, and similar files
within the protection of the distth exenption. The Act
and courts following the Act,’ therefore, permit
deletions of exempted portions of documents but then
order the remainder to be released. Rosc v. Depart-
ment of the Air Force, supra, Slip Op. at 4-5.

With this in mind the precise language of the exemption

should be noted. It is only when disclosure "would constitute

a clearly unwarranted invasion of personal privacy" Ehat suég
disclosure is excuscd:‘[emphasis éupplied}. The legislative
history indicates that the ﬁse of the words, "clearly unwarranted"
was npt fortuitous, but the product of carefully considered

3/ ;o

Congressional policy favoring disclosure, In NLRB v. Getman,

_ 3/ The Treasury Department, for cxample, suggested dropping
the word "clearly," and the NLRB went even further, recommending
the. deletion of "elearly unwarranted," so that non-disclosure
would have ‘heen permitted whenover disalosure would resullt in
any invasion of privacy. Testimony of Edwin Raing, Assistant

(footnote cont. ')
!

. =20 - |




 ;

450 1.2d 670 (p;c. Ccir. 1971), the case principally rclied upon

by the defendants, for cxample; the very names and identifying

‘-~\

information which plaintiff would delete from the files he is’

.

seeking in the instant case were ordered disclosed, because the

court found that their disclosure would not clearly result-in

-

——

—

an invasion of privacy; In this case, therefore, it is incon-

\

ceivable thut Lne defendants could not ploccct lJVlng persons
whose prlvacy wou‘d cleally be 1nvadcd "by delet:ng 1dcnt fylng
featules of the tlan5011pts and documents, bcfore rolca C e .

. - 4/

Schapiro v. SEC, 339 F. Supp. 447 ,'471 (D.D.C, 1972).

ae

_3/ contrd. K ' v

General Counsel, Hearings on 8. 1160 before the Subcommitteec

on Administrative Practice and Procecdure of the Senate Committee
on the Judiciary, 89th Cong., lst Sess, 36 (1965) ('Senate i
Hearings"); Testimony of Fred B. Smith, Acting General Counsel,
Hearings before a Subcommittee of the Committee on Government
Operations of the llouse of Representatives on H.R, 5012, 89th
Cong. lst Sc¢ss. 56 (1.965) {"House llearings"); Testimony of lMx.
Clark R, Molenhoff, House Hearings p. 151; Testimony of William
Feldesman, Sclicitor, NLRB, Senate Hecarings p. 491; louse
Hearings 257, Congress refused, however, to delete language

it considered critical in limiting the scope of the oxomptlon.
See S, Rep. 9 H..Rep. 1ll.

4/ The defendants have asserted, at p. 11 of their Memorandum,
an "additional controlling consideration" that it is "a violation
of due process . ., .to seck to compel an organization te relcase
the names and addresses of all of its members and agents . . . .
Plaintiff fails to see how the protection of frecedom of associatio
(footnote cont'd.)

it
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TIY. DEFENDANTS' DENIAL OF
PLAINTIFF'S REQULST I'OR
ACCESS TO TIESE DOCUMENTS
TS AN ARBITRARY THNTERPERENCE

ey
T WITH FIRST AMENDMENT INTERESTS
RECAUSE SIMILAR REQUESTS FOR * .
ACCESS HAVE PREVIQUSLY BLEN
GRANTED TO .-AUTIORS, SCHOLARS
, AND OTHER PERSONS, '
— . e 5

The Freedom of Information Act is based on the philosoPhy

.

that an informed public is essential to the proper functioning
of a rcprescnﬁative democracy. As President Johnson commented

-

when he signed the new law:

This legislation springs from one of our most essential
principies: a democracy woOIrks best when the people have
all the information that the security of the Nation
permits . . . 2 Weekly Compilation of Pres idential
Documents 895, July 11, 1966,

v

The Reports of the Iouse and Senate Committees that considered the
Act reflect similar viewpoints, Thc House Committee on Govern-
ment Operations concluded, for example, that:

A democratic society requires an informed; intelligent
electorate, and the intelligence of‘the electorate varies
as the quantity and guality of its information varies.
A danger signal to our democratic society in theUnited.
States is the fact that such a truism needs repeating

. . . House Report No. 1497, supxa at 12. Sece also
Senate Report No. 813, supra at 3.

This principle is reflected in the First Amendment, which

-

protects not only the right of citizens to speak and publish,
: ¢

but also the right of the public to receive and hear such

speech and information. See Martin v, City of Struthers,

-
4/ cont'd.

has any relevance whatsoever to the privacy considerations defen-
dants are van¢laL1nq in attempting to seal off the documents

at issue in this case, and suggests that the defendants are

misleading the court by injecting such a spurious "additional
considerxation",

Uy et Nt e e Y ey SRS S L ATy S e CHIBR VTR T wes et o N ) e wieieew
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7 ——

flef vnitcd Church of Christ v.

319 U.S, 141, 143 (1943); Lamont v..Postmaster General 381 U.S.

301, 308 (1965) (Brennan & Goldberg, JJ,, concurring); Stanlcy

Sullivan,

v. Georgia, 394 U.s, 557, 564 (1969); New ¥ork Times v.

376 U.S. 254,270 (1964); sce generally Office of Communication

' ' |
: 359 F.2d4 994 (D,C.Cix, 1966)

F.C.C.
\; . [] .

Thus, the Act must be scen as an affirmative effort on the part
. - el _ _

of Congress to give meaningful content to the system of freedom

of expression as provided by the First Amendment, See Emerson,

The Syétem of Fréedom of Expression'(l97l), Chapter XVIT,

Because the public interest in disclosure of government
documents under thé Freedom of Information Act rises to Constitu-
tionai stature, Congress'has carefully.limited the circumstances

v

to

5/

under which this interest may be governmentally restricted
the nine exemptions provided in subsection (b) of the Act.
These exemptions touch on First Amendment interests and

ust therefore be construed as "narrow, definite and objective

standards to guide the licensing authority, " Shuttlesworth v..
. . . S ; :

Birmingham, 394 U.S.

147, 151 (1969), Moreover, they mnust be'b
applied where applicable in a "uniform, consistent and non-
A\

discriminatory" manner by federal agencies receiving regquests for

9
-

_5/ subsection (e) provides: "This Section [5 U.S,C,£5521
does not authorize withholding of information or limit the
availability of reccords to the public, except as specifically
stated in this scction." The purposc of this provision is
crystal clear, As the Senate Report stated:

The purpose of this subsection is to make it clear beyond
doubt that all materialf of the Government are to bhe made
available to the public by publication or otherwise unless
explicitly allowed to be kept sccret by one -of the
excemptions, 8. Rept., at 10

The House Report contains very similar language. Sece llouse Rept,
at 11,

- 23 -~




documents, See Cox v. Louisiania, 379 U,8, 536, 545 (1965).

Plaintiff maintains <that none of the excmptions is

applicable to the documents he wishes to inspect. Even if they

-

werc. applicable, however, the defendants have failed to apply

L]

.thém in a non—discriminétory.manner and cannot now asscrt them
againét Dr.4Weins£ein. Paragféph 13 of tﬁe Compléintlalléges
that.thé defendants héveghéeleétively nnd‘arbitraiiiy_allowed
persons othex than pléintiffacces% to at least_séme of‘fhe items

listed in paragraph 6, supra, and to other similar FBI documents."

-~

These persons include Don Whitehead, author of The FBI Story;

Frederick L, Collins, author of The IRT in Peace and War; Win

Brooks, author of "llow the FBI Trapped Hiss", American Weekly

(Seéfember 1950); and the‘éuthors.and producers of the

nationwide télevision.series, "The FBI"., In an affidavit fileg

with his opposition to defendants' motien to dismiss, or,.in

the alternative, for summary judgment, plaintiff has set forth

the basis for this allegation, which he igt@nds-further to sub-
6/

stantiate ' through diécovery.

The Supreme Court has long established that freedom of

v

expression or inquiry cannot be arbitrarily regulated, In

Niemotko v, Maryland, 340 U,S, 268 (1951), a grdup of Jehovah's,

Witnesses were denied a permit to use a city park for,Bible

talks, although cther political and religious groups had becn

allowed Lo put the park to analecgous uses, Concluding that the

_6/ The allegatidn as substantiated in plaintiff's affidavit, of
course, must be taken as true in the face of cither of thao
defendants' alternative motions., Rulcs 12 (b) (1), 12 (1) (6)

and 56, F.R,C.P, Sece Jenkins v. McKeithen, 395 uU,S. 411, 421
(19G9),

- 24 -

4 . Sr ey ot ee =t



permit was denied because of the city's "dislike for or

disagreement with the Witnesses or their views," the Court held

that refusal violated "[tlhe right to egunal protection of the

laws, in the exercise of those freedoms of speech and religion

protected by the First and Eburteenth Amendments." 340 U.S, at

272. See also Fowler'v. Rhode Island, 345 U.S. 67 (1953).
The princ1nlc enunraated in Nlomotko ig that whlle the
regulatlon of protected rlrst ‘Amendment activity may 1Lsel£

‘

be ploper, such regu1atlon must be “evcn—handed" Lo a fault

See, e.q,, Edwards v. South Clellnu 372 U. 229 (1963). 1In

Cox v. Louisiana, 379 U.S. 535, 555-56 (1965), for example,
the ‘principle was explained as follows:

We have no occasion in this casc to consider the constitu-
" tionality of a uniform, consistent, and non-discriminatory
application of a statute forbldalng all access to streets
and other facilities for parades and meetings. Although

the statute here involved on its face precludes all
etroet assemblies and parades, it has not been so applicd
and enforced . . . .[emphasis supplied].

Last term the Supreme Court had occasibn thrce times to
, \ S :

pass on the constitutionality of discriminatory denials of

licenses to engage in regulated speech activity, and in all three

instances the discrimination was struck down. In Police Depart-

llment _of Chicago v, Mosley, 408 U,S. 92 (1972) thec Court held th&t

the prohibition against picketing not related to a labor

L]

dispute, within 150 feet of a public school, was 2 denial of

equal protection because it made an impermissible distinction
between laber picketing and other peaceful forms of picketing,

In language very reclevant to the case at bar, Mr, Justice

Marshall, writing for a unanimous Court, pointed out that:
[Ulnder the Lqua1 Protection Clause, not te mention the
First Amendment itself, government may not grant 1he




¥

use of a forum to people whose views it finds acceptable
but deny use to those wishing to express less favored or
more controversial wviews. And it may not sclect which
issucs are more worth discussing or debating in public
facilities. There is an 'ecquality of status in the .
ficld of ideas' [citing A, Meiklejohn, Political Frecdom:
The Constitutional Powers of the Pecple 27 (1948)], and
government must afford all points of view an cqual
opportunity to bhe heard. Once a forum is opened up

to assemhly or speaking by some groups, government may
not prohibit others from assembling or .speaking on the
basis of what they intend to say, 408 U.S, at 96,

See alsd'Hcaly v. James, 408 U,S. 169 !1972) (arbitrary denial

of campus organization status to¢ Students for Democratic Sociecty);

Flower v. United States 4o7 'U.8., 197 "(1972)u(dbn§iction for

leafletting on military basc to which public had access, reversed).

1.

This case presents issues strikingly similar to those in

Moslcy. Plaintiff has applied for a license under the Freecdom
of Information Act to inspect documents in the possession of the

defendants, and he has indicated his complete willingness to

submit to whatever conditions may properly be imposed on his

access to the documents., Nevertheless, his application has
been arbitrarily denied while other authore;have been given access

[} ' X . -«
to these and similar FBI documents, under circumstances which

give rire to a presumption that the defenda ts approved the

.

' n
rescarch purposcs of those who were granted access while

disapproving of the research cf Dr. Weinsteéin. -

This discriminatory conduct is not anly proscriled by the

Niemotko principle where First Amendment interests are at stake,
Plaintiff's denial of access where others have been permitted is

based upon an arbitrary administrative distinction which must

fall of its own weight recgardless of the rights or interests

involved, 1In granting access tc others the defendants have




|

1

|
.
ssrenra, l'
-~

failed to follow their own regulations, and they cannct now be

~

heard to say that they wish to enforce them against the plaintiff}

A -—

cf. Peters v, Hobby, 34¢% U.,S5, 321,

administration has been proscribed

Mheyond the ‘protection of the First

shapiro v. Thompson , 394 U.S. 618

342 (1955). " Such arbitrary

in a wide variety of contexts

|

Amendment. Sec, e.g.. !

‘(1969) (interstate travel);

Harper v. Virginia Bourd of Elec!iong, 383 U.S. 663 (1966)
(voting); skinner v. Oklahoma, 315 1i.S. 535 (1942) (procreation).

CONCLUSICN

For the foregoing recasons, defendants' Motion to Dismiss,

or, in the alternative, for Summary Judgment, should be denied.

Resepctfully

submitted,
pE i)
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