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POR THE BISTAICT OF COLUMBIA 

HARGLD WELTEBERG, 

Plaintifz 

-Ye Civil Actioa No. 2552-73 
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TN THO ALTERNATIVE, FOR SUMMARY JUDGMEN 

Preliminary Statement . 

Relying ea the provisions cf the Fresdom ef Information Act, 

5 U.S.C. 552, plaintifé secka by this action to compel disclosure 

of the transexipt of the January 27, 1364 executive session of the 

Warren Conafesion. That Commission was established by Executive 

Order Bo. 111365, 28 Fed. Reg. 12789 (1963), to investigate the 

assassinationa of President Kennedy and Lee Harvey Osvald. Congress 

also pasacd Public Law 88-202, approved December 13, 1963, authorizing 

the Comnission to reauire attendance of witnesses and production of 

evidence. The particular transcript which plaintiff eceks in this 

action has been and remains classified *Iep Secret’ pursuant to 

Executive order 10501, aa amended G3 C.F.R. 230), and more recently, 

pursuant to Executive Order 11652, -37 Fed, Reg. 5209, March 10, 1972. 

Argument 

ZI. The Freedom of Information Act Does Rot 
Apply to “8tters which Are Begeiece to 

Be Kept Secret in the Interest of 
-LBatioual Befense or Foreien Policy 

The Public ZnZaraatton Section of the Administrative Procedure 8 

Act, which section is known as the Freedom’of Infermstion Aut, is 

  



expressly made inapplicable to matters that are “specifically 

required by Executive Order to be kept seeret in the interest of 

the national defense or coretgn policy.” 5 U.S.C. 552(b) (1). 

Thus, “Congress chase the Executive" s determination in these 

matters and that chofce must be honored.” Environmentel Protection 

Agency ve Hink. 429 U.S. 73, 81 (1973). In Hink, the Supreme 

Court gave umequivocal support to this examption and stated that: 

{wihat has beer said thus far makes wholly entenable any 
clain that the Act intended to subject the soundness of 
executive security classifications to judicial review 
at the insistence of any objecting citizen. Ii also 
BeEstes the proposition that Exemption 1 authorizes or 

‘hearing a sing aie E Wlana titeation so chet the court may 
sepercte the secret from the supposedly nonsecret and 
order disclosure of the latter. The Court of Apseals 
was thus in'error. The Invin affidavit stated that 
each ef the sis-documents for which Exemption 1 is 
now clained ‘ara and have been classified* Top Secret 
end Secret ‘ ‘pursuant to Executive Grder No. 10501° and 
and as involving “highly sensitive matter thet is vital 
to our national defense and foreign policy.’ The fact of 
thesecciassifications and the documents’ characterizations 
have never been disputed by respondents. Accordingly, 
upon such a showing and in such circuastances, petitioners 
had met their burden of demonstrating that the documents 
were entitled to protection under Exemption 1 and the 
duty of the District Court under §52(a) (3) was therefore 

“at an end, ano U.S. at He 
Sees <a 3 

  

ri 
H
A
L
A
S
 

2A 
ea
n 
R
N
 

ok 
et
e 
e
A
 

ta
e 

de
ep

en
 ees 

coal
 

Suw
 

  

te e
m
c
e
e
 9



a 2 POPU ay ssn sear een ese oeipiey ces rvees _sanee LOSER Nie SETS RE RENE 

In other words: 

  

ed de novo 
fect the 

ive Grder 
ve to be kept 
nm, that is the 

  

< * 

The attached affidavit of Pr. James B. Rhoads, Archivist cf the 

United States (Government Exhibit 1), ag well as Dr. Hhoads' 

answers to plaintifi's interrogatories 1-3, clearly establish that 

the document plaintifé seeks, the ee the January 27, 

1984 executive session of the Varren Couuissisn, is classified 

pursuant to Executive order in the interest of the national security. 
Ls 

~ 
in short, under the controlling principles enunciated by the 

Supreme Court in itink, supra, the instant action should be disaiesed. 

See also xolfe v. Froshike, 358 F.Supp. 1318 (0.D.G, 1973). 

Ehile cefendant respectfully subaits that its reliance upon 

3 U.S.C. 552(6) (1) is dispositive of this action, it contends that 

‘the document plaintifé seeks is also exeapt from compelled 

disclosure by reason of 5 U.S.C. 552{b}(5) and (7). 

II. The freedom of Information Act [oes 
Kot Apply to Inter-agency or intra- 
agency wenoranda msbodying the 

Governmental Deliberative Process. 

The document plaintifi seeks is the transcript of the 

January 27, 1974 executive session ef the Warren Commission. Such 

executive sessions were patently part of the deliberative process 

fxem which the Warren Report evolved, and the transcript of the 

‘session necessarily enbodies and reflects this process. For this 

‘reason, the document fells within 5 U.S.C. 552(b)(5) which “exempts 
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from compelled disclosure “intereagency or intra-agency resoracduns 

ex letters which would not be available by. law toe a party other 

than 2n agency in litigation with the agency." ‘The Courts have 

ed that Exemotion (5) was te 
= customarily enjoyed by the 

gations, @rainst having to: 
forking peters in which 

d and pelicies formulated 

a 
2 

and recennended, 

as of the privilege 
ree and uninhibited 

t £ opinions, ideas, and 
recess as essential to the 

wise funttioning oe = sovernmuent as it is te 

aay organized humtn eff ree ia the Federal 
es as in Geneval soters or any other 

acnical grant, there are encush incentives as .- 
“ts ier playing it safe and Listing with the 

wind; Cangress clearly did net propose ts add to 

points ¢ of view = 
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thes the threat of cross-examination in a public 

tribunal. seriy ve Ley, 420 Fe2d'1536, hak 
(D.CeCi 

Since plaintif£i seeks disclosure of 2a decunent which is part of 

the Government's *deliberative processes”, the disclosure should 

be denied. International Paper Company v. F.P.0, 438 F.2d 1349, 

1359 (2d Cir. 1971). : i 

Furthermore, in K.C, Yaw. Hational Endowaent for Humanities, 

469 F.2d 1630 (Sth Cix. 1972}, cert. denied, 93 §.Ct. 1352 (1373), 

the Court hele that 

We do not think the fact that one or more of the _ 
five [consultants whe subritted memoranda] either 
‘included some fectual saterial in his mexorandun 
or stated te the indowmeat that he wag able to 

_ veiute appellant's arguments transforms these — 
“@pinions into factual material within the meaning 
of the “purely factual" xsule. 443 F.2d at 1033. 

' Similarly, in Mink, euora, the Supreme Court has plainly stated 

thet Exewption 5 protects documents euch as those involved here: 
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‘te is desonstrated that the files in question (1) were investigetozy 

rafts of the Information Act] 
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available to the wiblie. oy a4 veeult © oF this a Ebiniad, 

Exeaption 5 was chensed to substantially its present | i 

forma. But plelaly, the change cannot be : 23 : 

suggesting chat all factual uaterial was to be rendered 

exenpe fron compeiled ciselosure. Coagraes sensibly 

ted a wooden exemption that could have meéat 

ures of munifestly private and confidential 

recommendations simply because the document 

otGining then aise happened te contain factual data. I~ 
419 U.S. at 90-91. 

For the above reasons, therefore, defendant: submits that the 

transcript which plaintifi seeks falla squarely within the rationale 

of Exezption 3. 

IIt. The Freedom of Information Act is 
Inapplicable te Investigatery Files ; 

Compiled for-Law Enforcesant Purposes | ; : 
  

in asy event, the transcript plaintifi seeks is clearly 

exempt from coapelled disclosure since it coulé only be part of: . 

“investigatory files cospiled for. jaw enforcement purpoees"” not’ 

available by law to a party other then an agency and therefore 

within the excivsion set forth at 5 U.S.c. 552(b}(7). Thus, vhen | 

dn nature; and (2) were compiled for law enforcement purposes, then | 

4 

t 
“such files are exempt fron compelled disclosure." Weisberg v._U.S. 

Pepartuent of Justice, No. 71-1026 (D.C. Cir., October 24, 1973) A 

(en banc), slip opinion at 6. Since the Warren Comsissioa was 

appointed to investigate the assassinations of President Kennedy 

and Lee Harvey Oswald (see Ariswer of Dr. Rhoads to Pleintife's 

interrogatery No. 7), it is..apparent’ that the Commission's files, 

including the transcript plaintiff seeks, were investigatery ia 
se  
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nature end compiled fer law enforcement purposes. 

Thevhole thrust of exepption 7 is to protect from disclosure 

all files which the GCoverrnaent compiles in the course of law 

enforcement investigations which way or may not lead te formal 

proceedings. Barceloneta Shoe Corp. Ve Compton, 271 F.Supp. 591, 

592-593 (D. OR. 1947); Clement Brothers Co. Ve NLRB, 282 F.Supp. 
5 

. 

_ F.2d 1627, i831 (Sch Cir. 1969); Benson Ve United States, 30? 

ta
m 

E.Supp. LI44 (@. Heb. 1970); Evans v. Pepartment of Transportation, 
feu 

646 ¥.24 871 (Sth Cir. 1972). 

The rationale of the decision in Asoin v. Department_@t. Defense, 

Ko. 72-2147 (D.C. Ciz., Hovenber 26, 1973), slip opinion at 13-14, 

applies equally heres , Lwin 

It is clear that 1f investigatory files were mace 

public subsequent to the termination of enforcement 

- proceedings, the ability of any investigatory body. 

-to conduct future investigations would be seriously 

impaired. few persona would respond candidly to — . ; 

investigators if they feared that their remarks would Ss 

become. public record after the proceedings. Further, 

the investigative techniques of the investigating body 

vould be diselosed to the general public. 

We note also that the recent en bane decision of this 

egurt in Weisberg v. U.S. Department of Justice, Supra, 

is consistent with our decision in this cass. while 

the court in Neisbers expressly limited the question © 

there to the aepplicarion of the §7 exemption to ‘rederal 

- Bureau of Investigation filles" (slip op. at 8}, the 

point revains that a §7 exemption was there upheld as 

applied to files almost ten years old where no 

prosecution was ever conducted. This scuarely rebuts 

applicant's broad argusent that when there is ao longer 

any prospect for. future eniorcesent: proceedings 

(necesaitated ta. iietsbers by the death ef the only 

euspect) the §7 exemption from disclosure must 

tercinate as well. 

We therefere hold that an exemption under 3552(b) (7), 83 

‘investigatory files compiled for Law enforcement purposes, . 

retains available after the termination of investigation 

and enforcement proceedings. 

«6~= 

    

 



It is claar, thes, that documents such as the transeript 

phaintifZ secks are exempted Erom the purview of the Information 

Act. %t is "nacesgary for the very operation of our Government 

s 
ta allow it to keep coniidential cextaia waterial, such as the 

inves stigetory files of the Federal Bureau ef Investigation." 

Mink, Supra, ct 80, ne 6 (1973) (quoting Senate Report Ho. 613, 

89th cong., lst Sese., p-3. See aiso, Harbolt Ve Alldredse, 454 

r.2d 1243, 1244 (deh cir. 1972), cert. denied, 409 U.S. 1025 

(Regulations of the Department {of Justice which] protect the 

confidentiality of investigatory Elles compiled for Lav enforce= 

pent purposes ¢xcept the extent available by law to a party" 

held to be valid); Hoore v. A@ctinistrator, Veterans Aduinistration, re 

Z 
ses 475 ¥.24 1283, 1286 (9.6. Cie. 1973) ("Ia general, it is well 

established that no right te a prelininary lavestigatory file 

exists in acsinistrative law.) 

Finally, the Court of Aspeals en banc decision in Weisberg, 

gu xa, slip opinion 14-15, sets ferth the controlling principles: 

Shere the district court can conclude that the 
Attoraey Ceneral’s designation and classification 
8r@ correct, the Freedos o£ Information Act 

yequires HO wore. Here. tae record overwheloingly | 
demonstrates how and under what circumstances the 
files were cospiled and that indeed: they were 
"lavestigatory files compiled for law enforcement 
purposes.” shen the District Judge made that 
detersination, he correctly perceived that his 
duty in achieving the will of Congress under the 
Preecoa of Information Act wags at en end. 

befendant respectiully contends, therefore, that the Court may 

readily conclude from the circumstances surrounding the establish- 

tent of the Wsrxen Coaumisgion a3 well as from the Warren Report 

itself that Gomaiseion files including the tranecript of the 

January 27, 195% exec tive Bession, are investigatory and were’ 
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coupiled for law eniorcement purposes. 

Conclusion 

For the foregoing reasons, defendant sespectfully requests 

i the Court to grant its motion to dismiss or, in the altoraative, 
‘ 

i for suvsary judgsent, and to diemies the instant action. 
: 3 

i © 

EARL J. SILBSRT 

/ . ‘ United States Attorney 

  

  

  

  

. 5 ; ARNOLD T. ARAL 

: Asgistent United States Attorney 
| x 

HICHARL J. KYAN . 

Assistant United States Attorney 
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HAROLD WEISBERG, 

Plaintif£ 

“ve Civil Action Ho. 2052-73 

UNITED STATZS GENERAL SERVICES 
ADMINISTRATION, 

Defendant 
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ORDEE 

Upea consideration of defendant's motion to Gismiss or,- 

in the alternative, Sor summary judguent, and of the entire 

  

record, it is by the court this Gay of 

GRDERED that defendant's motion be and the same hereby 

| is granted and the instant action be and the same Lereby is 

dismissed. 
| ° " 

—_ 
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GNITED STATES DISTRICT COURT 

FOR THE DISTRICT GF COLUMBIA 

HAROLD UEHISBERG, 

PlaintlLet 

aye Civil Action No. 2052-73 

UNITED STATSS GENERAL SERVICES 
ADMINISTRATION, 

Defendant 
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STATEMENT CF MATERIAL, FACTS AS TO 
WARICH THOSE Is HO GENVINE ISSUE 

In support of its poticn for stamnary judgment and pursuant 

to Local Rule 1-9(g), defendant submits the following statezent 

of material facts as to which it contends there-is no genuine 

issue? 

1. The Warren Commission was established under Executive 

Order and recognized by statute to investigate the assassinations 

of President Kennedy and Lee Harvey Gswald.. (Aaswer to Plaintiff‘. - 
6 

Iinterrogeatery No. 7) 

2. The transeript.of, the January 27, 1964 warren Commission 

Executive Session has been and continues to be classified “Top 

Secret" purevant to Executive Order. (Government Exhibit Q) 

, The transcript was originally classi tied under ie prosisions of 

  

Executive Order 10501, ae amended (3 C.F.Ri, 1989-1953 Comp.), : 

and is presently classified under the provisions of Executive 

Order 11652 (37 Fed. Reg. 5209, March 10, aE (Answers to 

Plaintifé's Interregatories 1-3) - ne = 
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-3. By letter of May 4, 1968, addressed to br. James B. 

Rhoads, Archivist of the United States, plaintiff£ renewed a 

previous request for disclosure of the January 27, 1964 transeripc 

| (Complaint Exhibit A). 

4. By letter of Mey 20, 1968, Dr. Rhoads denied plaintifi's 

request (Complaint Exhibit B). 

5. By letter of June 21, 1971, Herbert £. Angel, then Acting 

Archivist, informed plaintiff of chose transcripts, including the 

January 27, 1954 transeripc, or parts of transcripts which were 

being withheld under the exemptiems ef the Freecom of Information 

Act (Complaint Exhibit ¢). 

& by-letters of January §, 1972, plaintif£ appealed the 

denial of his rectlest for disclosure of the January 27, 1964 

transcript (Complaint para. 12; Compleint Exhibit D). 

7. By letter of February 8, 1972, Mr. Richard Q. Vawter, 

Director of Information, General Services Adainistration, 

—— plainti££'s letters of January 6, 1972 (Complaint 

Exhibit D). 

BO November 13, 1973, plaintifé filed the instant suit 
under the Freedom of Information Act, 5 U.S.C. 552, im the United 

States District Court for che District of Columbla to compel 

disclosure of the transcript of the January 27, 1964 executive 

-. session ef the Warren Commission. 

  

EARL J. SILBERT 
United States Attorney 

-2e  
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HAROLD WEISBERG, 

Plaintiff, 

a 

Civil Action No. 2052-73 

United States District Court 

for the District of Columbia 

v. 

GENERAL SERVICES ADMINISTRATION, 

Defendant. 
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vam
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DISTRICT OF COLUMBIA ) 
CITY OF WASHINGTON ) 883    
I, JAMES B. RHOADS, Archivist of the United States, National Archives and 

Records Service, General Services Administration, Eighth and Pennsylvania 

Avenue, N. W., Washington, D. C., living at 6502 Cipriano Road, Lanham, 

Maryland, do hereby solemnly swear: 

1. Ihave read and am familiar with the allegations contained in the plaintiff's 

complaint in the case of Weisberg v. General Services Administration, Civil 

Action No, 2052-73, United States District Court for.the District of Columbia. 

2. At all times relevant to the circumstances of the complaint, I have served 

in the position of Archivist of the United States. 

3, In accordance with Executive Order, at all times since the document in 

question, the transcript of the January 27, 1964 executive session of the Warren 

Commission, has been in the custody of the National Archives and Records 

Service, General Services Administration, it has been and continues to be 

classified ''Top Secret." 

I have read the above statement, consisting of one page, and it is true and com- 

plete to the best of my knowledge and belief. I understand that the information 

I have given is not to be considered confidential and that it may be shown to 

the interested parties. 

   
(Affiant's Signature) 

  

Page 1 of 2 pages. 
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me at Eighth and Pennsylvania Avenue, N. W., 
Subscribed and sworn to before 

_ Washington, D. C., on this LC aay of January, 1974. ! 

: 
| 

Lamcia Weypaer 
(Notary Public) 

Ly Com: 

  

Essires August $1, 1974 
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HAROLD WEISBERG, 

Plaintiff, 

Civil Action No. 2052-73 

United States District Court 

for the District of Columbia 

ve. 

GENERAL SERVICES ADMINISTRATION, | 

Defendant. 

  

DISTRICT OF COLUMBIA ) . 
CITY OF WASHINGTON ) S84 

I, JAMES B. RHOADS, Archivist of the United States, National Archives and 

Records Service, General Services Administration, Eighth and Pennsylvania 

Avenue, N, W., Washington, D, C., living at 6502 Cipriano Road, Lanham, 

Maryland, do hereby solemnly swear: 

1, I have read and am familiar with the allegations contained in the plaintiff's 

complaint in the case of Weisberg v. General Services Administration, Civil 

Action No. 2052-73, United States District Court for the District of Columbia. 

2. At all times relevant to the circumstances of the complaint, I have served 

“in the position of Archivist of the United States. 

3, In accordance with Executive Order, at all times since the document in 

: question, the transcript of the January 27, 1964 executive session of the Warren- 

' Commission, has been in the custody of the National Archives and Records " 

_ Service, General Services Administration, it has been and continues to be 

classified "Top Secret." 

I have read the above statement, consisting of one page, and it is true and com- 
A : : : . 

plete to the best of my knowledge and belief. I understand that the information 

I have given is not to be considered confidential and that it may be shown to 

the interested parties. . 

    (Affiant's Signature) 
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Subscribed and sworn to before me at Eighth and Pennsylvania Avenue, N. W., 

t » $s AR 

Washington, D, C,, onthis_ /0 “da ———— 

Fone §. Wepre 

  

y of January, 1974. 

  

(Notary Public) 

Ry Commter.. ws Y Com=!ssion tepies August 31, 1974 
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