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Action by steamship operators un-
der Freedom of Information Act brought
after Maritime Subsidy Board for De-
partment of Commerce had required
operators to refund subsidy. The United
States District Court for the District of
Columbia, Howard F. Corcoran, J.,
granted defendants”  motion for sum-
mary judgment and plaintiffs appealed.

-The Court of Appeals, Tamm, Circuit
Judge, held that Maritime Subsidy
Board, which ordered steamshlp oper-
ators to refund approximately $3,300,000

- in subsidy payments, which stated that

.‘ : only basis for such action was a speeci-
' fied 31-page meémorandum prepared by .

staff of agency and which clipped the
last 5 pages of the memorandum and re-
- corded it as its own findings and deter-
mination in the matter, would be re-
quired under Freedom of Information
~ Act to disclose the whole memorandum
- to the steamship operators and exemp-

V . memoranda was not applicable.

e Reyersed and remanded. -

" 1. Courts =262

L District court is invested thh gen-
--eral equity powers which it can utilize
“to require an administrative agency to

give reasons for its decision.

" 2. Courts ¢>262.3(9)

.- . Party requesting district court to
I . - -requirc amainistrative agency to give
: ' reasons for its decision must meet all

3. Records &1

tion from discovery of intra-agency

- .criteria for issuance of an injunction.

Pramier purpose of Freedam nf Ti.
formation Act was to elucidate the avail-
ability of government records and ac-
tions to the American citizen and to
eliminate much of vagueriess of the old
law. 5 U.S.C.A. § 552.

4. Records =14

If federal agency refuses to make
its records available- as required by
Freedom of Information Act, agency is
subject to suit under the Act to compel

disclosure. 5 USCA § 552(a) (1—3)

5. Records 14 :
Provision of Freedom of Informa-
tion Act to effect that final order or
opinion affecting member of public may
be used against a party other than agen-
cy only if it has been indexed and either
made available or pubhshed or party has
actual notice of its terms, does not pro-
vide exclusive sanctlon m event of non-
compliance with . prov1s1ons of Act re-

quiring order or. opinion to be made

available for public inspection and copy-. .

mg 5 U.S.C.A. §552(a) (2)5_

6. Records ¢>14 - & v :
Maritime Subsidy Board Wthh or-

“dered steamship opergtors to refund ap-
proximately $3,300,000 in’subsidy pay-

ments; which stated that only basis for
such action was a . specified 31-page
memorandum prepared by staff of agen-
cy and which clipped-the last five pages

“of “the memorandum and recorded it as

its. own findings and determination in
the matter -would ‘be required under

"~ Freedom of Information Act to disclose .
“the whole memorandum-to: the 'steamship .

" operators and exemption from discovery

" of intraagency memoranda was not ap-

plicable. 5 U.S.C.A. § 552(a) (1-3); (b)

7. Records ¢>14

Issuance by Mariiime Subaxdy ‘Board

of “final opinion and order” denying pe-
tition for reconsideration of its order
requiring refund of subsidy did not ren-
der cause of action under Freedom of In-

(5); Merchant Marine Act, 1936, .§§
601-613 as ‘amended " 46 USCA §§
'1171-1183 and '1183a. :

_ formatlon Act moot masmuch as lack of i




B £ 110 s K B

cision of Board was or 1g1n'1]l\ baszed was
irrelevant to right tu owlain cmioraln-
dum under the Act. 5 U.S.C.A. 552(a)
(1--3), (b) (B5); Merchant Marine Act,
1836, §§ 601-613 as amended 46 U.S.
C.A. §§ 1171-1183 and 1183a.

8. Records &M

Where Maritime Subsidy Board’s
memorandum was an identifiable record
made available by Freedom of Informa-
tion Act, it was available to any member
of public, notwithstanding his~or her
lack of need for it. 5 U.S.C.A. § 552(a)
(1-3); Merchant Marine Act, 1936, §§
601-613 as amended 46 U.S.C.A. §§
1171-1183 and 1183a. .
9. Courts ¢=262.3(9) )

. Under Freedom of Information Act,
court does not have power to order ad-
ministrativé board to give its reasons for

" its decision unless those reasons are
embodied in’ an unidentifiable record. 5
"U.S.C.A. § 552(a) (1-3).-

 —————
" Mr. Warner W. Gardner, Washington,

. D.C., for appellants.
. Basseches and David Booth Beers, Wash-

ington, D.. C., also entered appearances

for appellants.. »

* Mr. Leonard Schaltman, Attorney De—
_partment of Justice,- with whom Asst.
Atty. Gen. Edwin L. Weisl, Jr., Messrs.
David G. Bress, U. S.-Atty., and John C.
Eldndge, Attorney, Department of Jus-

: tlce were on’ the bnef for appellees ’

. Before BAZELON Chief Judge PRET'I'Y
_ MAN Senior Circuit Judge and TA.\[M
. Clrcult Judge

TAMM Cll‘CUIt J udge

The appellants “in this actlon arev

steamship operators doing busines§ pur-

I. Each sub<uiy contract = (berwren the
United States and the shipowmer) con-

. tains a eclause (article-14) which states
" that the “operating-differential subsidy™
" shall be equal to the fair and reasonable
-eost, as dctermined\by the Boeard, of
wages and subsistence of both officers

Messrs. Robert T.

Act of 19‘36 (49.Stat. 1985, dEUSCIRy . T

1171 11254 00 & Tre At allows
American shipowncers to apply to the
United States Governmern: fur finuncial

aid in the operation of vessi!s; which are

"to be used in an essential service in the

foreign commerce of the United States.
This financial 2id is termed “operating-

" differential subsidies.” Succeinctly, these

subsidies represent the percentage by
which the estimated fair and reasonable
cost of operation of a United States flag
vessel with an American crew exceeds

the estimated cost of operation of the .

same vessel with a foreign crew. 46
U.S.C. §§ 1171, 1173 (1964). The Secre-
tary of Commerce is-statutorily empow-
ered to administer this-“operating-dif-
ferential subsidy program.” At present,
the program is administered by the Mar-
itime Administration, the Maritime Ad-
ministrator, and the Maritime Subsidy
Board of the Department of Commerce.
See 'Department of Commerce Order 117—
‘A, 31 Fed.Reg. 8087 (1966). In the spe-
cific context of this case Chairman Gu-
lick is also contemporaneously serving .3
the Acting Maritime .Admlmstrator.
These' parties will hereinafter be re-
ferred to Jomtly as fthe Board.” -

The appellants operate nine ships / C—4—

_conventional design vessels) ‘which are -

the sub]ect of this litigation. These ves-

-.sels began operation at various times
between 1961 and 1965 and are all-cur- .-

‘rently in operation. Pursuant to the
aforementioned -statute appellants had

been receiving subsidies for the opera- °
- tion of their ships.’

At all times prior
to this litigation these. ships were op-

- erated by fifty-eight man crews. The
. crew size-is determined by a procedure .

‘which involves the ,sh,ip owners sub-

mitting applications of “vessel manning

“scales,” which mu:t b a’m'r ed by the

Beard! Or At e the Roard
anpd ervus ) EAS dfi }1\ We do  not
find that - Toood ditowee Y ooe oo
right to alinw saaly firs-moan erews;

riaraer, we find-that the I-x ard did not
r"\‘emcnt that rvght m a I)I'UCLdl mll)
.zccept‘\ble manner,

<
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" Board on Apul 11, 1968 (J.A. T-11). -

sont alotr ¢ "uh of the appollm'lts‘iﬁ-v ’

forming « .. ot the action taken by ine

This action of April 11 (recorded only
in the form of minutes of the Board’s
meeting) constituted an assessment or

evaluation by the Board that crews of -
fifty men were “fair and reasonable and.

necessary” but that costs incurfed:for
the eight other crew members employed
by appellants were “not fair and rea-
sonable and not necessary for the effi-

‘cient and economical operation of the

vessels * * *» (JA.9 65). In this
decision the Board specifically stated

that it was basing its ruling upon a .

“memorandum dated November 26, 1965,
revised December 20, 1967.” It then set
forth the last five pages of this memo-

. randum as its own finding and deter-

mination. Subsequently, on April 18,

1968, in implementation of this decision,
- appellants were “ordered” to refund ap-
proximately $3,300,000 in past subsidy:
payments2 On April 22, 1968, dppel-.
lants filed with the Board a petition for

reconsideration of .its April ‘11 ruling

(J.A. 42-45). On April 29, 1968, ap-
--. pellants meved for a stay of the April-
.18 order. On May 16, 1968, the Board

" officially granted appellants a stay of the

- “direction” to refund the aforementioned
- .sum of money (JA 56-58).

" Inan attempt to formulate a meaning-
ful argument in their petition for recon-
sideration the appellants on May 7, 1968,
requested a statement of the Board’s rea-

~-.sons. for its decision and a summary of

-the evidence before it (J.A. 46-49).

This request was denied by letter of May
16, 1968 (J.A. 56-58). Later, on May

.21, 1968, appellants filed with the Board

an apphcatlon to mspect records -and ¢
2 Thxs letter makes evident the 1mmedlnte RN

effect of the Bosrd’s decision. In fact, .
.in ‘the letter of May 1Cth granting the
appellants a temporary stay of this order..
the Board implies that but. for a mis- .
- understanding of a subordinate officer .
" no stay would have been granted (J A
56-58). o

i /,,/ ¢9>H.¢ 3 In the May 29th letter the Board also
g ,‘//6'(,

stated that when it issued its decision on

lll/qlappdlant.s petmon for recomlderatmn‘

s on s

1 mmintnntr i

lncluded in the alternative a renewng 10
yueal for the tedrans for and a sam-
mary of the evidence upon which the
Board based its ruling (J.A. 12-13).
This request was denied by letter on
" May 29, 1968, but the Board in this let-
ter offered to and later did provide ap-

pellants with “extensive records” deal- -

ing with “vessel manning secales” (J.A.
57-63, 52-53, district court transeript at
6, Reply Brief for Appellants at 8).3
Upon this final refusal either to produce
the memorandum referred to in the April
11 ruling or to produce the reasons for
the decision together with a summary of
the evidence acted upon, appellants filed
suit on June 3, 1968, in our district court

under the Freedom of Information Act

(5 U.S.C. § 552 (Supp.I1I, 1965-1967)) 4

I ‘DISTRICT COURT PROCEEDINGS

Appellants precipitated this action in
-the district court by filing a pleading en-
titled “complaint for injunction against
‘withholding, and for order giving access
to, Government information.” This com-
plaint was based solely upon the Freedom
of Information Act and did not ask for
-relief independently of the Act upon due
process grounds. Subsequently, on June

7, 1968, appellants filed a “motion for

preliminary injunction” together with a

_ “memorandum of points and authorities
in support of plaintiffs’ motion for pre-
liminary injunction.” 1In this pleading

appellants did urge, in a cursory para- =

graph, that the injunction be granted

on due process grounds independent of .-
‘the Act. The Government’s responsive . .
motion, zd est, “motion to dismiss or for

‘summary Judgment and opposition to
plaintiffs’ motion for preliminary 1’njunc-
tion,” dealt with: the case solely upon the

“-. .which it would present a “discussion and
" explanation’ of the reason for the con-
_ clusions reached by the Board * * *7°

(J.A. 58-59). On November 18, 1968,
~ the Board issued its opinion on reconsid-
_-eration, but we feel that its issuance has

little effect on the disposition of this
" case (sce part III infra).

4.  See *“jurisdictional statement” imn appel-
- - lants" complaint for mJunctxon in- the
o tnal court.
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Anpellants than eilminated the proceed-
ings below by filing a *“cross-moticn for
summary judgment”’ together with a
“plaintiffs’ reply to defendant’s memio-
randum in support of motion to dismiss
or for summary judgment.”” Oral argu-

~ment was heard upon the cross-motions

for summary judgment on July 1, 1968,
before the Honorable Howard F. Cor-
coran and, after taking the pleadings un-
der advisement, he granted the appellee’s
motion ‘and denied appellants’ motion.
Appellants now seek review of this ac-

" tion.

oIt s important to note that éppellants

_only peripherally argue for relief in-

-dependent of the Act. The Government
does not treat this issue at all and in
fact it stated below that “[tlhe com-
‘plaint is based solely upon 5 U.S.C. §
552” (memorandum of points and au-
“thorities in support of motion to dismiss
or for summary judgment at 2). The
‘due process ground was not mentioned
in oral argument below and appellants
presented no authority for such relief
to the learned trial judge upon which a
due process right could have been bot-
tomed; consequently, we do not consider
“this ground for reversal here on appeal.

[1,2] We note in passing that the
district court, of course, is invested with
general equity powers which it could
-utilize to require an administrative

TL LA VT R IO POt SO

S.Ct. 15, 68 . L.Ed. 255 (1¢. { namp-
lin Renining Co. v. Corp. «eoia’n of
Oklahoma, 286 U.S. 210, 5% -.Ct. 539,

- 76 L.Ed. 1062, 86 A.L.R. 4u3 (1932);

»

agency to give reasons for its decision. .

-The party requesting such action, how-
. ever, must meet all the criteria for the

. issuance of an injunction. See generally

5. It has been authoritatively stated in the
:most expansive treatment of this Act that
f‘;i;obably more than ninety-five per cent

. of the useful legislative history is found
.in a ten page Semate committee report
and in a fourteen page House committee
report. * * *” K. Davis, The In--
formation Act: A Preliminary Apalysis,
34 U.CHLLREv. 761, 762 (1967).
The aforementioned Senate Report (S.
Rep.No. 813, &9th Cong., 1Ist Sess.
(1965)), and the House Report (H.R.
Rep.No. 1497, 89th Cong., 2d - Sess.
(1966)), and a forty-seven page Depart-
ment of Justice publication-entitled At-

torney General’s Memorandum- on the -

Virginia Petroleum Jobbers Association
v. FPC, 104 U.S.App.D.C. 106, 259 F.2d
921 (1958); Daigle v. Continental Oil
Co., 277 F.Supp. 875 (W.D.La.1967).

II FREEDOM OF INFORMATION ACT

[3] The Freedom of Information
Act was promulgated in 1966 (80 Stat.
250) with a stipulation that it would
not take effect until July 4, 1967, (81
Stat. 54) and it is now codified in 5
U.S.C. § 522 (Supp. III. 1965-1967). An
exploration of the legislative history be-
hind this enactment reveals that the
premier purpose of the Act was to eluci-
date the availability of Government rec-
ords and actions to the American citizen.
In addition, Congress sought to eliminate
much of the vagueness of the old law
(section three of the Administrative
Procedure Act of 1946, 60 Stat. 238).5
The Senate Report characterized the
purpose of the Act as follows (S.Rep.No.
813 at 2-3): )

Knowledge will forever govern igno-
rance, and a people who mean to be
their own governors, must arm them-
selves with the power knowledge
~ gives. A popular government with-
- out popular information or the means
of acquiring it, is but a prologue to
a farée or a tragedy or perhaps both.
With this noble purpose we wholeheart-

edly agree. Unfortunately, none of the

Public Information Section of the Admin-
istrative Procedure Act, together with
Professor Davis’ article, " constitute the
major analyses of the Act and have been
studied carefully. See also T. Sky,
Agency Implementation of the Freedom
of Information Aet, 20 AD.L.REv. 445
(196%) ; Staff of Subcommittee on Admin-
istrative Practice and I'rocedure of the
Senate Judiciary Committee, 90th Conc..
24 Sess., The Freedom of Information
Act (Ten Months Review) (Comm.I’rint
196S) ; Comment, The Freedom of In-
formation Act: Access to Law, 36 Forp-
‘HAM L.REV. 765 (1008).
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S 2 33vessed to the partienlar
problem with which we are confronted.
In addition, the judicial interpretation
of the Act is equally unrevealing. We
are unable to find any direct authorita-
tive interpretation of this issue in this
jurisdiction.8 Other jurisdictions pro-
vide no further enlightenment.? The
question which must be decided is wheth-
er an administrative agency may take
affirmative action against a "private
party by means of a decision in which
it states that the only basis for such
action is a certain specified memoran-
dum and then refuse to disclose the mem-
orandum to the party affected by the
action.

The Maritime Subsidy Board took such
action on April 11, 1968, in which it
ordered (by letter of April 12, 1968)
appellants to refund approximately
$3,300,000 in subsidy payments. This
administrative decision had a direct and
immediate effect - upon appellants.
More specifically, the April 11 determi-
nation read as follows (J.A. 65);

_ The Maritime Subsidy Board consider-
ed memorandum dated November 26,
1965,. revised December 20, 1967, rec-
ommending that the Board approve for
subsidy purposes manning scales for

ovmanl sl
-~y -

" the conventional C—4 design type ves- .

gsels. * * '® Afier discussion * *
the * * ¥ Board found and deter-
mined with respect to each of the C—4
. conventional type vessels and opera-

6. Cuneo ,V. MecNamara, Civ.Acti;m No.

- 1826-67 (D.D.C.1967); Kovic v. Gard-
; nmer, Civ.Action No. 200%-67 . (D.D.C. .
1967) ; Bandy v. Commissioner of Im-

- migration and Naturalization Service,

Civ.Action No. 223967 (D.D.C.1967);
The Tobacco Imstitute v. FTC, Civ.Action
. No. 3035-67 (D.D.C.1967); Bristol My-
ers Co. v. FTC, Civ.Action No. 2905-67

* (D.D.C.1967), appeal docketed, No. 22257,

D.C. Cir., August 30, 19683; Matonis v.
Food and Drug Administration, Civ.
Action No. 47963 (D.D.C.196S).

- 7. Barceloneta Shoe Corp. v. Compton, 271

F.Supp. 591 (D.Puerto Rico 1967) ; Shell
Oil Co. v. Udall, Civ. Action No. 67-C—
321 (D.Colo.1967) ; Clement Brothers Co.
v. NLRB, 252 F.Supp. 540 (N.D.Ga.

OIS ™ = T UNAL eTIRCTIVE WTEN T ——

date each vessel entered into the sub-
sidized service: (Quote Recommenda-
tions I thru IV, pages 27 thru 30).
Thereafter, Chairman Gulick announc-
ed that in his capacity as Acting
Maritime Administrator he had found
and determined that: (Quote Recom-
mendation V, pages 30 and 31).
Copy of the foregoing memorandum
*¥ * % (is) in the files of the
" Secretary * * %,

The above referred to ‘recommenda-
tions” were then reprinted in letters
sent to appellants on April 12, 1968,
which stated in pertinent part (J.A.
T-11):

Gentlemen: The Maritime Subsidy
Board, on April 11, 1968, found and
determined * * * that effective
with the date each vessel entered into
the subsidized service * * * [o]n
the basis of existing evidence on hand
* * % the cost of wages and subsist-
ence (of the following employees)
*¥ % % i3 not fair and reasonable
and *.* * ghall be disallowed for
subsidy rate-making and subsidy pay-
ment purposes. * * * Your atten-
tion is invited to the provisions of

- Section 6 of the Department of Com-

merce Order No. 117-A * *  *

* The above qhoted excerpts make it read-

ily apparent that the ageney issued its
April 11 ruling based substantially upon

a thirty-one page memorandum prepared

1968) ; Benson v. General Services Ad-
ministration, 289 ¥.Supp. 590 (W.D.
Wash.1968) ; Cook v. Willingham, Civ. -
* Aection No. L-235 (D.Kan.1968) ; Meyer
v. Brenner, Civ. Action No. 67-C-1729
(N.D.I1.1968) ; Martin v. Neuschel, 396
F.2d 759 (3d Cir. 1968); Aeromoter,
" Ine. v. Department of Labor, Civ. Action
No. 43250 (E.D.Pa.1967). _
On January 16, 1969, Tuchinsky v. Se-
lective Service System (N.D.I11.1969) was
decided 294 F.Supp. 803. The court
held that the ageney was required under
5 U.S.C.A. § 552(a)(2) to disclose and
allow plaintiff to copy certain memoranda.
Thus the court judicially enforced, as we
do, paragraph (a)(2) of the Act. See
Tuchinsky v. Selective Service System,
supra, 294 F.Supp. S03.

by Ts
Lader
L:,VL 4




and (2) in corn',‘.'mnce Wil n

. FA 7,803 energy the dgency then chpped Oft
/%he Inst five namez of thic -

/v . 717 and recorded it as its own “fmdmg and
determination” in the matter and sent

it along, in haec verba, to appellants by

letter of April 12.
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available (unless exempted by subacs
-do so. In other words, if the agency '
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tion (b)) or face judicial compulsion to

We feel compelled to note at the out-
set of our discussion that we do not
consider the Board’s action in this case
either a usual or commendable admin-
istrative practice. It is indeed a unique
case, and must be dealt with as such.

[4,5] In order to reach the determi-
nation that we do a threshold ambiguity
must be resolved. The first sentence of
5 U.S.C. § 552(a)(3) does not indicate
clearly whether judicial enforcement is
available for paragraphs (1) ,and (2)
of subsection (a) as well as for para-
graph (8). Paragraph (3) states in
pertinent part:

"Except with respect to the records
‘made available under paragraph (1)
~and (2) of this subsection, each
~agency, on request for identifiable
~ records * * -* ghall make the
" records promptly available to any per-
"son. On complaint, the district court
of the United States * * * has
" jurisdiction to enjoin the ageney from
withholding aggncy records * * *,

' We interpret this paragraph as meaning
that except with respect to records the

8. The Senate Report states that “section
three gives to any aggrieved citizen a

. reinedy in court” (S.Rep. No. 813 at 6).
In passing favorably on amendment num-
ber two, which adds the “except ciause,”
“"the Senate Report states that “this is a
.. téchnical amendment to emphasize that
. - the ageney records made available by
o _(paragraphs (1) and (2)) are not cover-
ed by (paragraph (3)) which deals with

" other agency records * * * (Id. at
-~ 2). The House Report states that “[t]he’
- : court review.procedure would be expect-
ed to persuade agdinst the initial im-
proper withholding and would not add
"substantially to. crowded court dockets

*. * *7 (HR. No. 1497 at 2). For
a-further discussion of this ambiguiry see

- K: Davis, supra note 5, at T70-776. See
also - Attorney General's Memorandum,
supra note 5, at 15, 23. Thus, we base
our interpretation on a construction of the

refuses to comply with paragraphs (1)
or (2) it is then subject to suit under
the processes spelled out in paragraph
(3). The only viable interpretation of
this paragraph is that the judicial proc-
ess is available to compel the disclosure
of agency records not made available un-
der paragraphs (1) and (2) as well as
the agency records referred to in para-
graph (3). Congressional intent (al-
though not spelled out directly any-
where) seems to have been that judicial
review would be available for a violation
of any part of the Act, not merely for.
subsection (3).8

We feel that Congress was merely try-
ing to distinguish between two different
types of agency records, not attempting
to limit judicial review; otherwise, Con-
gress would have created a right with-
out a remedy. In so construing this stat-
ute we recognize that the last sentence
in paragraph (2) does contain a sanction,
but we feel it was not meant to be an
exclusive one?® Surely Congress did not
intend to protect parties against an
agency relying on a decision or order

statute itself and the House and Senate -
reports, which are the three most authori-
tative sources of legislative intent. See
Trited States v. O'Brien, 391 U.S. 367,
385, 88 S.Ct. 1673, 20 L.Ed2d 672
. (1968). .

9. The hst sentence of pamgraph (2) reads
as follows: )
A final order. opxmon, statement of poli-
" ey, interpretation, or staff manual or
instruction that affects a member of
the public may be relied on. used, or
cited as precedent by an agency against
a party other than an ageney only if—
(1) it has been indexed and either made
available or published as provided by
this paragraph; or (ii) the party has
actual and timely notice of the terms

- thereof.
'_l'lns. of course, provides no remedy when
the agency refuses to disclose part of a
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the ageney couid be compened o dis-
close the contents of the decision or order
(in its entirety) to the very parties
against which it was issued. In any
event, the memorandum in this case is
clearly an identifiable record and since
we hold that it is not an intra-agency
memorandum (nor does it fall within any
of the other exemptions) it is being im-
properly withheld by the Government
and must be ordered to be produced for
public inspection by our district court.

The Act specifically states that the
agency must disclose to any person upon
request all “final opinions * * ¥
as well as orders, made in the adjudica-
tion of cases” (5 U.S.C. § 552(a)(2)
(A)). Appellants contend that the April
11 decision, transmitted by the letter
of April 12, constituted an order to them.

. Further, they assert that the Board,

by stating in unqualified terms that

“jts action was based upon a certain

specified memorandum, thereby incorpo-
rated that memorandum into its admin-

" istrative decision of April 11-12. We

“agree with appellants’ contention.

It is important to note here that under
this Act the burden of proof is not

. .upon the appellants; rathe;‘, the Act

decision or order (or any other affirmative
action it takes against a citizen) to the
party affected by it or in any other way
fails to comply with paragraphs (1) or
© (2). We recognize also that ageney non-
. compliance with paragraphs (1) or (2)
" involyving disclosure rather than publica-
* ~tion in the Federal Register is unlikely

. .and_will probably involve rare situations

. such as the one with which we dealt to-
-~ day. .

% '10. The Board argues that its determina-
- 77l tion -of vessel manning scales and its or-

- der to refund past subsidy payments is

S merely an intermediate step in the overall

" determination of the subsidy wage rates to
_'be awarded (Brief for Appellees at 8,
. 42-43). It further states that when the
subsidy is actually awarded appellants
may contest that award and they are then
.‘entitled to a full administrative hearing

" under 46 U.S.C. § 1176(1) (1964). Al

though the April 11 ruling has immedi-
. ate and operative-effect, we need not re-

e e Ll e e A e A, 2 S k1

x . ] o
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court shall determine the matier. de novd Jf 2% Ao L

and the burden is onn the agencey toftlé‘—ﬂj’u'é‘/‘,%'

sustain its action * * *7 (5§ U.S.C.\(/‘z.,{-é
In particular, the Mari- ~~

§ 552(a)(3)).
time Subsidy Board has failed to meet
this burden. Neither in its brief nor
upon oral argument did it show that its
April 11 ruling did not have immediate
operative effect. Appellants were order-
ed to refund approximately $3,300,000
and this order was stayed only pending
the Board’s decision on reconsideration.
We need not reach consideration, how-
ever, of the much contested issue of
whether the April 11 ruling was final,1®
since the Act requires disclosure of all

“orders, made in the adjudication of-

cases ¥ ¥ ¥ 1t

[6] In order to avoid discovery un-
der this subsection of the Act appellee
must show that the memorandum was
not incorporated into its action because
it was and is an “intra-agency memo-
randum.” Indeed, appellee urges that it
is exempt from discovery because it is
an “intra-agency memorandum(s) * ¥ *
which would not be available by law to
a party other than an agency in litigation
with the agency” under 5 U.S.C.'§ 552
(b)(5). We find this contention un-
persuasive. This exemption involved

_solve the thorny question of whether or

" when appellants are entitled to a full
hearing under the dictates of the Admin- ~
istrative Procedure Aect (5 U.S.C. § 500
et seq., Supp. II1. 1965-67). That issue
must be fully briefed when this case is .
decided on the merits, not in this action
under the Freedom of Information Aect. -~
It is sufficient for this- ease .that the.
Board's ruling ‘of April 11 was an “or-
der(s), made in the adjudieation of cas- :
es” (5 U.S.C. § 552(a)(2)(A)) and that

- the memorandum in question was not an .
intra-agency memorandum within the

" meaning of 5 U.S.C. § 552(b) (5).

1. 5 U.S.C. § 551(6) defines an “order”
to mean “the whole or any part of a final
disposition * * * of an agency in a
matter other than rule making I A
Since the April 11 ruling (as i»aplement-
ed by letters of April -12th and 1Sth)
ordered appellants to refund approximate-
ly $3,300,000 it clearly constituted an
order issued in an adjudicative matter..
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7".7'r /’1?* *Exacussxon in Congrebs during its ermu—

o A@h& “ment process.? TUpon insprotini ol e
LTt ; _— leglslatlve background we fully recognize
,{Rfv_‘.J' ,(,,‘ and agree that

et v
v a full and frank exchange of opinions

would be impossible if all internal com-
munications were made public. They
(agency witnesses) contended, and
with merit, that advice from staff
assistants and the exchange of ideas
among agency personnel would not be

-~ completely frank if they were forced
‘to operate in a fishbowl’ DJloreover,
a Government agency cannot always
operate effectively if it is required
to disclose documents or information
which it has received or generated
before it completes the process of
‘awarding a contract or fssuing an or-
-der, decision or regulation. This
clause (5 U.S.C. § 552(b)(5)) is in-
“tended to exempt from disclosure this
and other information and records
wherever necessary without, at the
same time, permitting indiscriminate
administrative = secrecy. (Emphasis
supplied.)®3

We do not feel that appellee should be
required to “operate in a fishbowl,”

but by the same token we do not feel®

that appellants should be required to
- operate in a darkroom. If the Maritime
" Subsidy Board did not want to expose
its staff’s memorandum to public seru-

12. See, e. g., S. 1666, SSth Cong., 1st Sess.
(1963) ; S.Rep. No. 1219, 8Sth Cong.,
© 24 Sess. (1964) ; 110 Cong.Rec. 17666-7
. (1964) ;. 112 Cong.Rec. 13640 (1966) ;
- “Hearings before the Subcommittee on Ad-
=" ministrative Practice and Procedure of
.. the Senate Judiciary Committee On S.
“- 1160, S. 1336, S. 1758, and S. 1879, S9th
Cong., 1st Sess. (1960), at 406, 437, 146,
450.

13, H.R. ch No. 1494. S9th Cong., 2d Sess.
10 (1964). See also S.Rep. No. 813, S9th
Cong., 1st Sess. 9 (1965).

In Seliggon the court did not decide
whether documents could be obtained un-
der the Act. Im fact, the court stated,

- while discussing the Act only in passing,
. that “[w]hile inapplicable. to this liti-
"l . gation, the history of this legislation re-

14.

m n:, ts April 11 ruiing tP ~* i*< action was vy i

Dudeu ugiuas o

A\l
no other reasons or buasis for its actlon
When it chose this c¢ourse of action “as
a matter of convenience” (Brief for
Appellee at 9) the memorandum lost
its intra-agency status and became a
public record, one which must be dis-
closed to appellants. Thus, we conclude
that the Board's April 11 ruling clearly
falls within the confines of 5 U.S.C. §
552(a)(2)(A) and consequently it must
be produced for public inspection.

Another aspect of this controversy
merits discussion. Appellants argue
that even if this memorandum is an
intra-agency one it is one which would
“be available by law to a party other
than an agency in litigation with the
agency” (5 U.S.C. § 552(b)(5)). Since
we hold today that this memoran-
dum is no longer “intra-agency” we need
not and do not reach consxderatlon of
this allegation.

Appellee urges one final ‘contention.
It argues that we are bound by this
court’s earlier decision in Freeman v.
Seligson, 132 U.S.App.D.C. 56, 405 F.
2d 1326, decided June 28, 1968. We
find, however, that this case
controlling.1* We note in‘passing that
exemption (b)(5) seems to involve a
balancing of appellants’ need with the
Government’s right of privilege.1d

flects current congressional policy regard-
ing public access to governmental rec-
ords * * *7 Freemfm V. Seligson,
405 F.24 at 1339, n. 70.

15. See generally Pacific Far East Line,

Inc. v. United States, 394 F.2d 990, 18¢
Ct.ClL. 169 (196S); Lykes Bros. Steam-
ship Co. v. United States. Ct:Cl. No. 399—
67 (1963); Weiss v. United States, 180
Ct.CL 863 (19687); Bank of Dearborn v. ~
Saxon (E.D.)Mich1963), aff'd sub nom.,
Bank of Dearborn v. Mfrs. Nat'l. Bank of
Detroit, 377 F.2d 496 (6th Cir. 1967).
But sece Kaiser Aluminum & Chemieal
Corp. v. United States, 157 F.Supp. 939,

141 CtCl 35 (1938): V.E.B. Carl
Zeiss, Jena v. Clark, 128 U.S.App.D.C.
10. 38t ¥.2d 979, cert. denied, 389 U.S. .

952, 88 S.Ct. 334, 19 L.Ed.2d 361 (1967).
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He notcs that under that

7/ subparagraph, the burden was on the

Board to show that the memorandum was
exempt from the provisions of the Free-
dom of Information Act, and that the
underlying policy of the Aet militates in
favor of production in doubtful cases.
In the instant case the Board’s minutes
show that the memorandum was the
sole ground of its decision; further, the
Board’s decision and order consist en-
tirely of the last five pages of the memo-
On these faects he concludes
that the Board did not show that the
memorandum retains its original char-
acter as an intra-agency (and therefore
exempt) memorandum under § 552(b)
(5). He is confirmed in this conclusion

* by his inability to discover any relevant

countervailing policy consideration, since
if the Board wished to preserve anony-
mity for the views of individual staff
members, it had oénly to comply with
appellants’ prior (and continuing) re-
quest for a statement of the reasons
He would also note
that the Board’s unexplained refusal to
give any reason at all for its action,

even if legally permissible, does not in-,

cline a court to give it the benefit of any
doubt.

since under the Freedom of Information
Act any member of the public is entitled
to have it without regard to need.

" JUDGE PRETTYMAN would hold, in

the first place, that the case is moot

-~ and the appeal should tiher’efore, be dis-
- missed. The complaint, as filed :in the

district  court, was 'in the -alternative;

_plaintiffs asked for a copy of the memo-
in the alternative, for a

statement of the Board’s reasons for
its action. They have been ‘given a
statement which the Board says were
its reasons. Thus the complaint has
been satisfied. Of course not all the
questions aroused by the controversy
have been answered, but this action,
411 F.2d—45 ' =

- propositions;

Finally, he thinks this appeal -
is not moot even if appellants no longer.

- have any need. for the memorandum, Dale C. CAMERON, Subeﬁnten dént, St.

_instate with back pay involuntarily re-

CIIIasy I CCII DATIToLICWU —_V'IT—‘FW S

—
the merits Judge Prettyman reaches the | ”"”
same result as does the court, but by a. E
different route. He says (1) that, when ! ""”// ;
an agency recites that it bases a certain g !
decision upon a certain deseribed memo- 'ﬁz/u e =
randum, the memorandum ceases to be . aeisil,

a protected intra-agency memorandum !
and must be shown to the interested i
public, and (2) that an agency must

state the reasons upon which it bases

so emphatic an order as a direction to

refund $3,000,000 to the Government,

especially when the agency asserts that

it has reasons for its action and that

the reasons are embodied in a certain

written document. To his mind these
propositions are so obvious as not to !
require involved reasoning for explana-
tion or support. Surely, he says, the |
Freedom of Information Act; even if it
goes no further, buttresses these clear
it does not negate them.
He concurs in the result reached m this
portion of the opinion.

Reversed and remanded.
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Mandamus action to compel super-
intendent of government hospital to re-

tired employee. The United States Dis-
trict Court for the District of Columbia,
Burnita Shelton Matthews, J., granted
superintendent’s motion for summary




