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en
ter ju

d
g
m

en
ts, o

r to
 issu

e ex
ecu

tio
n
s o

r o
th

er fin
al 

process. 
". . . co

u
rts created

 b
y
 statu

te m
u
st lo

o
k
 to

 th
e stat-

ute as the w
arrant for their authority; certainly they can-

n
o
t g

o
 b

ey
o
n
d
 th

e statu
te, an

d
 assert an

 au
th

o
rity

 w
ith

 
w

hich they m
ay not be invested by it, or w

hich m
ay be 

clearly denied to them
." " 

T
his court has never departed from

 the view
 that cir-

cuit courts of appeal are statutory courts having no orig-
inal jurisdiction but only appellate jurisdiction." 

N
either this court " nor a circuit court 14  of appeals m

ay 
h
ear n

ew
 ev

id
en

ce in
 a cau

se ap
p
ealab

le fro
m

 a lo
w

er 
co

u
rt. N

o
 su

g
g
estio

n
 seem

s ev
er b

efo
re to

 h
av

e b
een

 
m

ad
e th

at th
ey

 m
ay

 co
n
stitu

te th
em

selv
es trial co

u
rts, 

em
bark on the trial of w

hat is essentially an independent 
cause and enter a judgm

ent of first instance on the facts 
an

d
 th

e law
. B

u
t th

is is w
h
at th

e o
p
in

io
n
 san

ctio
n
s. 

3. T
he tem

ptation m
ight be strong to break new

 ground 
in this case if H

azel w
ere otherw

ise rem
ediless. S

uch is 
11  C

ary v. C
urtis, 3 H

ow
. 236, 246. See Sheldon v. Sill, 8 E

ow
. 

441, 449; K
entucky v. P

ow
ers, 201 U

. S.1, 24. 
12  W

hitney v. D
ick, 202 U

. S. 132, 137; 
U

nited States v. M
ayor, 

supra, 65; R
ealty A

cceptance C
orp. v. M

ontgom
ery, supra, 649. 

18- R
usselhr -Seut5ird, 	1

2
 o

w
. 	

, 
	

; S
nited States v. 

K
night's A

dm
'r, 1 B

lack 488; R
oem

er v. Sim
on, supra. 

In the Russell 
case C

hief Justice T
aney said: "It is very clear that affidavits of 

new
ly-discovered testim

ony cannot be received for such a purpose. 
This court m

ust affirm
 or reverse upon the case as it appears in the 

record. W
e cannot look out of it, for testim

ony to influence the 
judgm

ent of this court sitting, as an appellate tribunal. A
nd, ac-

cording to the practice of the court of chancery from
 its earliest his-

tory to the present tim
e, no paper not before the court below

 can be 
read on the hearing of an appeal. Eden v. Earl B

ute, 1 13ro. Par. C
as, 

465; 3 B
ro. Par. C

as. 546; Studw
ell v. Palm

er, 5 Paige, 166. 
"Indeed, if the established chancery practice bad been otherw

ise, 
the act of C

ongress of M
arch 3d, 1803, expressly prohibits the intro-

duction of new
 evidence, in this court, on the hearing of an appeal 

from
 a circuit court, except in adm

iralty and prize causes." 
14  R

ealty A
cceptance C

orp: V
: M

ontgom
ery, supra, 650, 551.  
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n
o
t th

e fact. T
h
e rep

o
rts ab

o
u
n
d
 in

 d
ecisio

n
s p

o
in

tin
g
 

the w
ay to relief if, in equity, H

azel is entitled to any. 
S

ince L
ord B

acon's day a decree in equity m
ay be re-

versed or revised for error of law
," for new

 m
atter sub-

seq
u
en

tly
 o

ccu
rrin

g
, o

r fo
r after-d

isco
v
ered

 ev
id

en
ce. 

A
nd this head of equity jurisdiction has been exercised by 

th
e fed

eral co
u
rts fro

m
 th

e fo
u
n
d
atio

n
 o

f th
e n

atio
n
." 

S
uch a bill is an original bill in the nature of a bill of re-

view
. E

quity also, on original bills, exercises a like juris-
diction to prevent unconscionable retention or enforce-
m

ent of a judgm
ent at law

 procured by fraud, or m
istake 

unm
ixed w

ith negligence attributable to the losing party, 
or rendered because he w

as precluded from
 m

aking a de-
fense w

hich he had. S
uch a bill m

ay be filed in the fed-
eral co

u
rt w

h
ich

 ren
d
ered

 th
e ju

d
g
m

en
t o

r in
 a fed

eral 
C

o
u
rt o

th
er th

an
 th

e co
u
rt, fed

eral o
r state, w

h
ich

 ren
-

d
ered

 it." 

a* A bill filed to correct error of law
 apparent on the record is called 

a strict bill of review
 and one rules as to tim

e are peculiarly appli-
cable to such bills. Sec W

hiting v. B
ank of U

nited States, 13 Pet. 
6,13, 14,16; Shelton v. V

an K
leeck,, 106 U

. 5. 632; C
entral Trust C

o. v. 
G

rant Locom
otive W

orks, 135 U
. S. 207 . 

Street, Federal Equity Prac- 
tice, § 2129 et se . 

W
ith this 	

of-hero concerned. 
10  O

cean Ins. C
o. v. F

ields, 2 Story 59; W
hiting v. B

ank of U
nited 

States, supra; Southard v. R
ussell, 16 H

ow
. 547; M

innesota C
o. v. 

St. P
aul C

o., 2 W
all. 600; P

urcell v. M
iner, 4 W

all. 519; R
ubber C

o. 
v. G

oodyear, 9 W
all. 805; B

osky v. K
ellom

, 14 W
all. 279; P

utnam
 v. 

D
ay, 22 W

all. 60; B
uffington v. H

arvey, 95 U
. S. 99; C

raig v. Sm
ith, 

100 U
. S. 226; Shelton v. V

an K
leeek, supra; P

acific R
ailroad v. M

is-
souri P

acific R
y. C

o., 111 U
. S. 505; C

entral Trust C
o. v. G

rant Loco-
m

otive W
orks, supra; B

oone C
ounty v. B

urlington &
 M

. R
. R

. C
o., 

139 U
. S. 684; H

opkins v. H
ebard, 235 U

. S. 287; Scotten v. L
ittle-

field, 235 U
. S. 407; N

ational B
rake &

 E
lectric C

o. v. C
hristensen, 

254 U
. S. 425; Sim

m
ons C

o. v. G
rier B

ros. C
o., 258 U

. S. 82; Jackson 
v. Irving Trust C

o., 311 U
. S. 494, 499. 

17  Logan v. P
atrick, 6 C

r. 288; M
arine Ins. C

o. v. H
odgson, 7 C

r. 
332; D

unn v. C
larke, 8 Pet. 1; Truly v. W

anner, 5 H
ow

. 141; C
reath's 

A
dm

'r v. Sim
s, 5 H

ow
. 192; 

H
um

phreys v. L
eggett, 9 H

ow
. 297; 

W
alker v. R

obbins, 14 H
ow

, 584; H
endrickson v. H

inckley, 17 H
ow

. 
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W
hether the suit concerns a decree in equity or a judg-

m
ent at law

, it is for relief granted by equity against an 
unjust and inequitable result, and is subject to all the 
custom

ary doctrines governing the aw
ard of equitable 

relief. 
N

ew
 proof to justify a bill of review

 m
ust be such as 

has com
e to light after judgm

ent and such as could not 
have been obtained w

hen the judgm
ent w

as entered. T
he 

proffered evidence m
ust not only have been unknow

n 
prior to judgm

ent, but m
ust be such as could not have 

been discovered by the exercise of reasonable diligence in 
tim

e to perm
it its use in the trial. U

nreasonable delay, 
or lack of diligence in tim

ely searching for the evidence, 
is fatal to the right of a bill of review

, and a party m
ay 

not elect to forego inquiry and let the cause go to judg-
m

ent in the hope of a favorable result and then change 
his position and attem

pt, by m
eans of a bill of review

, to 
g
et th

e b
en

efit o
f ev

id
en

ce h
e n

eg
lected

 to
 p

ro
d
u
ce. 

T
hese principles are established by m

any of the cases 
cited in notes 16 and 17, and specific citation is unneces-
sary. T

he principles are w
ell settled. A

nd, in this class 
of cases as in others, although equity does not condone 
w

rongdoing, it w
ill not extend its aid to a w

rongdoer; in 

443; Leggett v. H
um

phreys, 21 H
ow

. 66; G
ue v. T

ide W
ater C

anal 
C

o., 24 H
ow

. 257; F
reem

an v. H
ow

e, 24 H
ow

. 450; K
ibbe v. B

enson, 
17 W

all. 624; G
rim

 v. H
andley, 94 U

. S
. 652; B

row
n v. C

ounty of 
B

uena V
ista, 95 U

. S
. 157; U

nited States v. Throckm
orton, 98 U

. S
. 

61; B
ronson v. Schulten, 104 U

. S. 410; E
m

bry v. P
alm

er, 107 U
. S

. 
3
; W

hite v. C
row

, 110 U
. S. 183; K

rippendorf v. H
yde, 110 U

. S. 276; 
Johnson v. W

aters, 111 U
. S. 640; R

ichards v. M
ackall, 124 U

. S. 183; 
A

rrow
sm

ith v. G
leason, 129 U

. S. 86; K
nox C

ounty v. H
arshm

an, 133 
T

i. S. 152; M
arshall v. H

olm
es, 141 U

. S. 589; N
orth C

hicago R
olling 

M
ill C

o. V
. S

t. Louis O
re &

 Steel C
o., 152 U

. S. 556; li!obb v. V
os, 156 

U
. S

. 13; H
ow

ard v. D
e C

ordova, 177 U
. S

. 609; U
nited States v. 

B
eebe, 180 U

. S
. 343; P

ickford v. T
albott, 225 U

. S
. 651; Sim

on v. 
Southern R

y. C
o., 236 U

. S
. 115; W

ells F
argo &

 C
o. v. Taylor, 254 

U
. 5. 175. 

other w
ords, the com

plainant m
ust com

e into court w
ith 

clean hands. 
4. C

onfessedly the opinion repudiates the unbroken 
rule of decision w

ith respect to the finality of a judgm
ent 

at the expiration of the term
; that w

ith respect to juris-
diction of an appellate court to try issues of fact upon 
evidence, and that w

ith respect to the necessity for re-
sorting to a bill of review

 to m
odify or set aside a judg-

m
ent once it L

as becom
e final. P

erusal of the authorities 
cited w

ill sufficiently expose the reasons for these doc-
trin

es. It o
b
v
io

u
s th

at p
arties o

u
g
h
t n

o
t to

 b
e p

er-
m

itted indefinitely to litigate issues once tried and ad-
ju

th
eaL

ed
." T

h
ere m

u
st b

e an
 en

d
 to

 litig
atio

n
. If 

courts of first instance, or appellate courts, w
ere at liberty, 

on application of a party, at any tim
e to institute a sum

-
m

ary inquiry for the purpose of m
odifying or nullifying 

18  I
t has frequently been said that w

here the ground for a bill of 
review

 is fraud, review
 w

ill not be granted unless the fraud w
as ex-

trinsic. S
ee U

nited States v. Throckm
orton, 9

8
 U

. S
. 6

1
. T

h
e d

is-
tinction betw

een extrinsic and intrinsic fraud is not technical but sub-
stantial. T

he statem
ent that only extrinsic fraud m

ay be the basis 
of a bill of review

 is m
erely a corollary of the rule that review

 w
ill not 

be granted to perm
it relitigation of m

atters w
hich w

ore in issue in the 
cause and are, therefore, concluded by the judgm

ent or decree. T
he 

classical exam
ple of intrinsic as contrasted w

ith extrinsic fraud is the 
com

m
ission of perjury by a w

itness. W
hile perjury is a fraud upon 

the court, the credibility of w
itnesses is in issue, for it is one of the 

m
atters on w

hich the trier of fact m
ust pass in order to reach a final 

judgm
ent. A

n allegation that a w
itness perjured him

self is insufficient 
because the m

ateriaiily of the testim
ony, and opportunity to attack 

it, w
as open at the trial. W

here the authenticity of a docum
ent re-

lied on as part of a litigant's case is m
aterial to adjudication, as w

as 
the grant in the Throckm

orton case, and there w
as opportunity to in-

vestigate this m
atter, fraud in the preparation of the docum

ent is not 
extrinsic but intrinsic and w

ill not support review
. A

ny fraud con-
nected w

ith the preparation of the C
larke article in this case w

as ex-
trinsic, and, subject to other relevant rules, w

ould support a bill of 
review

. 

fi 
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a considered judgm
ent, no reliance could be placed on 

that w
hich has been adjudicated and citizens could not, 

w
ith any confidence, act in the light of w

hat has appar-
ently been finally decided. 

If relief on equitable grounds is to be obtained, it is 
right that it should be sought by a form

al suit upon ade-
quate pleadings and should be granted only after a trial 
of issues according to the usual course of the trial of 
questions of fact. A

 court of first instance is the appro-
priate tribunal, and the only tribunal, equipped for such 
a trial. A

ppellate courts have neither the pow
er nor the 

m
eans to that end. 
O

n the strongest grounds of public policy bills of review
 

are disfavored, since to facilitate them
 w

ould tend to 
encourage fraudulent practices, resort to perjury, and 
th

e b
u
ild

in
g
 o

f fictitio
u
s reaso

n
s fo

r settin
g
 asid

e 
judgm

ents. 
5. I think the facts in the instant case speak loudly for 

the observance, and against the repudiation, of all the 
rules to w

hich I have referred. T
he court's opinion im

-
plies that the disposition here m

ade is justified by uncon-
tradicted facts, but the record dem

onstrates beyond ques-
tion that serious controverted issues ought to be resolved 
before H

azel m
ay have relief. 

In 1926 H
artford brought a suit for infringem

ent of the 
Peiler Patent against N

ivison-W
eiskopf C

om
pany in the 

S
outhern D

istrict of O
hio. C

ounsel for the defendants 
in that case w

ere M
essrs. W

illiam
 R

. and E
dm

und P
. 

W
ood of C

incinnati. A
bout the sam

e tim
e, H

artford 
brought a sim

ilar suit for infringem
ent against K

earns-
G

orsuch B
ottle C

om
pany, a subsidiary of H

azel. C
ounsel 

for K
earns w

ere the sam
e w

ho have represented H
azel 

throughout this case. 
In 1928 H

artford brought suit against H
azel in the 

W
estern D

istrict of Pennsylvania for a like infringem
ent. 

T
he sam

e counsel represented H
azel. T

he O
hio suits 
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cam
e to trial first. In them

 a decision w
as rendered ad-

verse to H
artford. A

ppeals w
ere taken to the C

ircuit 
C

ourt of A
ppeals of the Sixth C

ircuit, w
ere consolidated, 

and counsel for the defendants appeared together in that 
court, w

hich decided adversely to H
artford (58 F

. 2d 
701). 

n the preparation for the defense of the N
ivison suit, 

W
illiam

 R
. W

ood called upon C
larke and interview

ed him
 

in the presence of a w
itness. C

larke adm
itted that H

atch 
of H

artford had prepared the article published under 
C

larke's nam
e. In the light of this fact the M

essrs. W
ood 

notified H
artford that L

liey w
ould require the presence 

of H
atch at the trial of the suit and H

atch w
as in attend-

ance during that trial. R
epeatedly during the trial, H

atch 
adm

itted to the M
essrs. W

ood that he w
as in fact the 

author of the article. It w
as w

ell understood that the 
defendant w

anted him
 present so that if any reference 

to or reliance upon the article developed they could call 
H

atch and prove the facts. T
here w

as no such reference 
or reliance. 

A
s counsel for the various defendants opposed to H

art-
ford w

ere acting in close cooperation, M
essrs. W

ood at- 
tended the trial of the H

artford-H
azel suit in Pittsburgh, 

w
hich m

ust have occurred in 1929 or early 1930. (See 39 
F. 2d 111.) O

ne or other of the M
essrs. W

ood w
as pres-

ent throughout that trial and E
dm

und P
. W

ood w
as in 

frequent consultation w
ith the H

azel representatives and 
counsel. H

azel's counsel w
as the sam

e at that trial as 
in the present case. T

he M
essrs. W

ood told H
azel's coun-

sel and representatives that C
larke had adm

itted H
atch 

w
as the author of the article and that H

atch had also 
freely adm

itted the sam
e thing. H

azel's counsel and rep-
resentatives discussed at length, in the presence of M

r. 
W

ood, the advisabili'.,y of attacking the authenticity of 
the article. C

ounsel for H
azel, in these conferences, took 

the position that "an attack on the article m
ight be a 
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boom
erang in that it m

ight em
phasize the truth of the 

only statem
ents in the article" w

hich he regarded as of 
any possible pertinence. M

r. W
ood's affidavit giving in 

detail the discussions and the conclusion of H
azel's coun-

sel is uncontradicted, and dem
onstrates that H

azel's coun-
sel knew

 the facts w
ith regard to the C

larke article and 
knew

 the nam
es of w

itnesses w
ho could prove those facts. 

A
fter due deliberation, it w

as decided not to offer proof 
on the subject. 

T
he D

istrict C
ourt found in favor of H

azel, holding 
that H

azel had not infringed. H
artford appealed to the 

T
hird C

ircuit C
ourt of A

ppeals. In that court H
artford's 

counsel referred in argum
ent to the C

larke article and 
the court, in its decision, referred to the article as per-
suasive of certain facts in connection w

ith the develop-
m

ent of glass m
achinery. T

he C
ircuit C

ourt of A
ppeals 

for the Sixth C
ircuit rendered its decision in the N

ivison 
and K

earns cases on M
ay 12, 1932, and the T

hird C
ircuit 

C
ourt of A

ppeals rendered its decision in the H
artford-

H
azel case on M

ay 6,1932. 
C

ounsel for H
azel w

as then, nearly ton years prior 
to the filing of the instant petition, confronted w

ith the 
fact that, in its opinion, the C

ircuit C
ourt of A

ppeals had 
accredited the article. N

aturally counsel w
as faced w

ith 
the question w

hether he should bring to the court's atten-
tion the facts respecting that article. A

s I have said, he 
asked and w

as granted five extensions of tim
e for filing 

a petition for rehearing. M
eantim

e negotiations w
ere 

begun w
ith H

artford for a general settlem
ent and for 

H
azel's joining in the com

bination and patent pool of 
w

hich H
artford w

as th
e h

ead
 an

d
 fro

n
t. A

t th
e sam

e 
tim

e, h
o
w

ev
er, ev

id
en

tly
 as a p

recau
tio

n
 ag

ain
st th

e 
breakdow

n of the negotiations, H
azel's counsel obtained 

affidavits to be signed by the M
essrs. W

ood setting forth 
the facts w

hich they hid gleaned concerning the author- 

H
A

Z
E

L
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T
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A
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ship of the C
larke article. T

hese affidavits w
ere intended 

for use in the T
hird C

ircuit C
ourt of A

ppeals case for they 
w

ere captioned in that case. B
eing m

ade by reputable 
counsel w

ho are accredited by both parties to this pro-
ceeding, they w

ere sufficient basis for a petition for re-
hearing w

hile the case w
as still in the bosom

 of the C
ircuit 

C
ourt of A

ppeals. It is idle to suggest that counsel w
ould 

not have been justified in applying to the court on the 
strength of them

. 
H

ad counsel filed a petition and attached to it the affi-
davits of the M

essrs. W
ood, w

ithout m
ore, he w

ould have 
done his duty to the court in tim

ely calling its attention 
to the fraud w

hich had been perpetrated. B
ut m

ore, the 
court w

ould undoubtedly have reopened the case, granted 
rehearing, and rem

anded the case to the D
istrict C

ourt 
w

ith perm
ission to H

azel to sum
m

on and exam
ine w

it-
nesses. It is to ignore realities to suggest, as the opinion 
does, that counsel for H

azel w
as helpless at that tim

e 
and in the then existing situation. 

B
ut counsel did not rest there. H

e com
m

issioned an 
investigator w

ho interview
ed a labor leader nam

ed M
a-

loney in P
hiladelphia. T

his m
an refused to talk but the 

investigator's report w
ould m

ake it clear to anyone of 
average sense that he knew

 about the origin of the article, 
and any law

yer of experience w
ould not have hesitated 

to sum
m

on him
 as a w

itness and put him
 under exam

ina-
tion. M

oreover, the investigator. interview
ed C

larke and 
his report of the evasive m

anner and answ
ers of C

larke 
convince m

e, and I believe w
ould convince any law

yer 
of norm

al perception, that the W
oods' affidavits w

ere 
true and that C

larke w
ould have so adm

itted if called to 
the w

itness stand. M
ost extraordinary is the om

ission of 
H

azel's counsel, although then in negotiation w
ith H

art-
ford for a settlem

ent, to m
ake any inquiry concerning 

H
atch or to interview

 H
atch, or to have him

 interview
ed 

1587770°--45----.-21 
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w
hen counsel had been assured that H

atch had no inclina-
tion to prevaricate concerning his part in the preparation 
of the article. 

T
he custom

ary m
odes of eliciting truth in court m

ay 
w

ell establish that in the circum
stances H

azel's counsel 
deliberately elected to forego any disclosure concerning 
the C

larke article and to procure instead the favorable 
settlem

ent he obtained from
 H

artford. 
In any event, w

e know
 that, on July 21, 1932, H

artford 
and H

azel entered into an agreem
ent, w

hich is now
 before 

this court in the record in N
os. 7-11 of the present term

, 
on appeal from

 the D
istrict C

ourt for N
orthern O

hio. 
U

nder the agreem
ent H

azel paid H
artford $1,000,000. 

H
artford granted H

azel a license on all m
achines and 

m
ethods em

bodying patented inventions for the m
anta-

facture of glass containers at H
artford's low

est royalty 
rates. H

artford agreed to pay H
azel one-third of its net 

royalty incom
e to and-including January 3, 1945, over 

and above $850,000 per annum
. A

t the sam
e tim

e, H
azel 

entered into an agreem
ent w

ith the O
w

ens-Illinois G
lass 

C
om

pany, another party to the H
artford patent pool and 

the conspiracy to m
onopolize the glass m

anufacturing 
industry found by the D

istrict C
ourt. 

In the autum
n of 1933 counsel for Shaw

kee C
om

pany, 
defendant in another suit by H

artford, obtained docu-
m

ents indicating H
atch's responsibility for the C

larke 
article, and w

rote counsel for H
azel inquiring w

hat he 
knew

 about the m
atter. H

azel's counsel, evidently re-
luctant to disturb the existing status, replied that, w

hile 
he suspected H

artford m
ight have been responsible for 

the article, he did not at the tim
e of trial, know

 of the 
papers w

hich counsel for S
haw

kee had unearthed, and 
added that his recollection w

as then "too indefinite to be 
positive and I w

ould have to go through the volum
inous 

m
ass of papers relating to the various H

artford-E
m

pire 
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litigations, including correspondence, before I could be 
m

ore definite." 
T

he D
istrict C

ourt for N
orthern O

hio has found that 
the 1932 agreem

ent and coincident arrangem
ents placed 

H
azel in a preferred position in the glass container indus-

try and drove nearly everyone else in that field into taking 
licenses from

 H
artford, stifled com

petition, and gave 
H

azel, as a result of rebates paid to it, a great advantage 
over all com

petitors in the cost of its product. It is un-
contested that, as a result of the agreem

ent, H
azel has 

been repaid the $1,000,000 it paid H
artford and has re-

ceived upw
ards of $800,000 additional. 

In 1941 the U
nited S

tates instituted an equity suit in 
N

orthern O
hio against H

artford, H
azel, O

w
ens-Illinois, 

and other corporations and individuals to restrain viola-
tion of the antitrust statutes. T

hat court found that the 
defendants conspired to violate the antitrust law

s and 
entered an injunction on O

ctober 8, 1942. (48 F
. S

upp. 
541.) H

azel and other defendants appealed to this court. 
T

he sam
e counsel represented H

azel in that suit, and in 
the appeal to this court, as represented the com

pany in the 
D

istrict C
ourt and in the T

hird C
ircuit C

ourt of A
ppeals 

in this case. In its brief in this court H
azel strenuously 

contended that the license agreem
ent executed in 1932, 

and still in force, w
as not violative of the antitrust law

s 
and should be sustained. 

O
f course, in 1941 counsel for H

azel faced the possibility 
that the D

istrict C
ourt in O

hio m
ight find against H

azel, 
and that this court m

ight affirm
 its decision. C

onsidera-
tions of prudence apparently dictated that H

azel should 
cast an anchor to w

indw
ard. A

ccordingly, N
ovem

ber 19, 
1941, it presented its petition for leave to file a bill of re-
view

 in the D
istrict C

ourt for W
estern Pennsylvania and 

attached a copy of the proposed bill. In answ
er to ques-

tions at our bar as to the ultim
ate purpose of this proceed- 
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ing, counsel adm
itted that, if successful in it, H

azel 
proposed to obtain every resultant benefit it could. 

In the light of the circum
stances recited, it becom

es 
highly im

portant closely to scrutinize H
azel's allegations. 

It refers to the use by the C
ircuit C

ourt of A
ppeals of the 

C
larke article in the opinion and then avers: 
"T

hat although prior to the decision of this C
ourt your 

petitioner suspected and believed that the article had 
been w

ritten by one of plaintiff's em
ployees, instead of 

by C
larke, and had been caused by plaintiff to be published 

in the N
ational G

lass B
udget, petitioner did not know

 
then or until this year m

aterial and pertinent facts w
hich, 

if petitioner had then know
n and been able to present to 

this C
ourt, should have resulted in a decision for peti-

tioner. [Italics added.] 
"T

hat such facts w
ere disclosed to petitioner for the 

first tim
e in suit of U

nited States of A
m

erica v. H
artford, 

et al., in the U
nited States D

istrict C
ourt for the N

orthern 
D

istrict of O
hio, and are specified in paragraphs 4, 5 and 6 

of the annexed bill of review
, w

hich is m
ade a part 

hereof. 
"T

hat your petitioner could not have ascertained by the 
use of proper and reasonable diligence the new

ly discov-
ered facts pri 
covered evidence is true and m

aterial and should cause a 
decree in this cause different from

 that heretofore m
ade." 

In the proposed bill--of -review
 these allegations are 

repeated and it is added that the new
 facts ascertained 

consist of the testim
ony of H

atch in the antitrust suit and 
five letters w

ritten by various parties connected w
ith the 

conspiracy and a m
em

orandum
 prepared by H

atch w
hich 

w
ere in evidence in that suit. T

he bill then adds: 
"T

he new
 m

atter specified in the preceding paragraphs 
4, 5 and 6 is m

aterial, it only recently becam
e know

n to 
plaintiff, w

hich could not have previously obtained it 
w

ith due diligence, and such new
 evidence if it had been 

previously know
n to this C

ourt and to the C
ircuit C

ourt 
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of A
ppeals w

ould have caused a decision different from
 

that reached." 
N

either the petition nor the bill is under oath but there 
is attached an affidavit of counsel for H

azel in w
hich he 

states that in or before 1929 H
azel "had suspected, and I 

believed," that the C
larke article had been w

ritten by 
H

atch and that H
artford had caused the article to be 

published, adding: "having been so told by the firm
 of 

M
essrs. W

ood and W
ood, C

incinnati law
yers, w

ho said 
they had so been told by C

larke and also by H
atch." T

he 
affidavit also attaches the reports of the investigator above 
referred to and refers to the exhibits and testim

ony in the 
antitrust suit in N

orthern O
hio. 

In the light of the facts I have recited, it seem
s clear 

that if H
azel's conduct be w

eighed m
erely in the aspect of 

negligent failure to investigate, the decision of this court 
in T

oledo Scale C
o. v. C

om
puting Scale C

o., 261 U
. S

. 
399, m

ay w
ell justify a holding, on ail available evidence, 

that, at least, H
azel w

as guilty of inexcusable negligence 
in not seeking the evidence to support an attack upon the 
decree. B

ut it is highly possible that, upon a full trial, 
it w

ill be found that H
azel held back w

hat it knew
 and, if 

	 tom
, is not  e ntitled now

 to attack the original decree. In 
Scotten v. L

ittlefield, 235 U
. S. 407, in affirm

ing the de-
nial of a bill of review

, this court said that if the claim
 

now
 m

ade w
as "not presented to the C

ourt of A
ppeals 

w
hen there on appeal it could not be held back and m

ade 
the subject of a bill of review

, as is now
 attem

pted to be 
done." R

epeatedly this court has held that one w
ill not 

be perm
itted to litigate by bill of review

 a question w
hich 

it had the opportunity to litigate in the m
ain suit, w

hether 
the litigant purposely abstained from

 bringing forw
ard 

the defense or negligently om
itted to prosecute inquiries 

w
hich w

ould have m
ade it available." 

is H
endrickson v. H

inckley, supra, 446; R
ubber C

o. v. G
oodyear, 

supra, 806; C
rim

 v. H
andley, supra, 660; B

ronson v. Schulten, supra, 

- 	
. 
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A
nd certainly an issue of such im

portance affecting 
th

e v
alid

ity
 o

f a ju
d
g
m

en
t, sh

o
u
ld

 n
ev

er b
e tried

 o
n
 

affidavits." 
A

s I read the opinion of the court, it disregards the con-
tents of m

any of the affidavits filed in the cause and holds 
that solely because of the fraud w

hich w
as practiced on 

the Patent O
ffice and in litigation on the patent, the ow

ner 
O

f the patent is to be am
erced and in effect fined for the 

benefit of the other party to the suit, although that other 
com

es w
ith unclean hands z' and stands adjudged a party 

to a conspiracy to benefit over a period of tw
elve years 

u
n
d

er th
e aeg

is o
f th

e v
ery

 p
aten

t it n
o
w

 attack
s fo

r 
fraud. T

o disregard these considerations, to preclude in-
quiry concerning these m

atters, is recklessly to punish one 
w

rongdoer for the benefit of another, although punish-
m

ent has no place in this proceeding. 
H

azel w
ell understood the course of decision in federal 

courts. It cam
e into the C

ircuit C
ourt of A

ppeals w
ith a 

petition for leave to file a bill of review
, a procedure re-

quired by long-settled principles. Inasm
uch as the judg-

m
ent it attacked had been entered as a result of the action 

of the C
ircuit C

ourt of A
ppeals, H

azel properly applied 
°our 	

e i s 	
In

 e
 rs

 rio
 o

ur 
 

T
he respondent did not object on procedural grounds to 

the C
ircuit C

ourt of A
ppeals considering and acting on the 

petition. T
hat court of its ow

n m
otion denied the peti-

tion and perm
itted am

endm
ent to pray relief there. 

417, 418; 
R

ichards v. M
ackall, supra, 188, 189; 

B
oone C

ounty v. 
B

urlington &
 M

. R
. R

. C
o., supra, 693; P

ickford v. T
albott, supra, 

658. 
20  Jackson v. Irving T

rust C
o., supra, 499; Sorenson v. Sutherland, 

109 F. 2d 714, 719. 
" C

reath'8 A
dm

'r v. Sim
s, supra, 204. 

so Southard v. R
ussell, supra, 670, 571; P

urcell v. M
iner, supra, 510; 

R
ubber C

o. v. G
oodyear, supra; N

ational B
rake &

 E
lectric C

o. v. 
C

hristensen, supra, 431; Sim
m

ons C
o. v. G

rier B
ros. C

o., supra, 91. 
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O
n the question w

hat am
ounts to a sufficient show

ing 
to m

ove an appellate court to grant leave to file a bill of 
review

 in the trial court, the authorities are not uniform
. 

W
here the lack of m

erit is obvious, appellate courts have 
refused leave," but w

here the facts are com
plicated it is 

often the better course to grant leave and to allow
 available 

defenses to be m
ade in answ

er to the bill." 
In the present 

instance, I think it w
ould have been proper for the court 

to perm
it the filing of the bill in the D

istrict C
ourt w

here 
the rights of the parties to sum

m
on, to exam

ine, and to 
cross-exam

ine w
itnesses, and to have a deliberate and 

orderly trial of the issues according to the established 
standards w

ould be preserved. 
I should reverse the order of the C

ircuit C
ourt of A

ppeals 
• w

ith directions to peew
it the filing of the bill in the D

is-
trict C

ourt. 

M
R

. JU
S

T
IC

E
 R

E
E

D
 and M

u. JU
ST

IC
E

 F
R

A
N

K
F

U
R

T
E

R
 join 

in this opinion. 
T

he C
H

IE
F

 JU
S

T
IC

E
 agrees w

ith the result suggested in 
this dissent. 
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