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to change the construction previously given, R
ev. S

tat., 
§ 4004. 

T
he railroad, how

ever, w
as not bound to furnish "half 

lines" nor to accept the term
s nam

ed by the P
ostm

aster 
G

eneral. F
or C

ongress had not legislated so as to require 
com

pulsory service, at adequate com
pensation to be judi-

cially determ
ined or in a m

ethod provided by statute. 
A

nd as the plaintiff's road betw
een C

hicago and K
ansas 

C
ity had not been aided by a land grant, it w

as, under 
existing law

, not obliged to carry the m
ails w

hen tendered, 
nor to supply R

. P. 0. cars w
hen dem

anded. 
E

astern R
ail-

road v. U
nited States, 129 U

. S
. 391, 395-396; U

nited States 
v. A

labam
a G

. S. R
ailroad, 142 U

. S
. 615. It m

ay have 
been im

practicable to furnish long cars one w
ay and short 

o
n

es th
e o

th
er. B

u
t th

ere w
as in that fact no hardship 

im
posed by law

. T
he com

pany could have protected itself 
against onerous term

s, or inadequate com
pensation, by 

refusing to supply the facilities on the conditions nam
ed 

by the D
epartm

ent. B
ut if, instead of availing itself of 

that right, it preferred to furnish 60-foot cars after having 
been in

fo
rm

ed
 th

at th
e D

ep
artm

en
t o

n
ly

 n
eed

ed
 an

d
 

w
ould only pay for those 50 feet in length, the com

pany 
can

n
o

t reco
v

er fo
r m

o
re th

an
 th

e D
ep

artm
en

t o
rd

ered
; 

n
o
r u

n
d
er th

e statu
te can

 it d
em

an
d
 co

m
p
en

satio
n
 fo

r 
full lines, w

hen the P
ostm

aster G
eneral had established 

"h
alf lines" consisting of cars of one length going and of 

an
o
th

er retu
rn

in
g
 o

n
 th

e ro
u
te b

etw
een

 C
h
icag

o
 an

d
 

K
ansas C

ity. 
T

h
ere w

as n
o
 erro

r in
 d

ism
issin

g
 th

e co
m

p
lain

t, an
d
 

the judgm
ent is 

A
ffirm

ed. 
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N
o. 512. A

rgued A
pril 29, 1912.—

D
ecided June 7, 1912. 

In order to w
arrant a court of equity in restraining the enforcem

ent 
of a judgm

ent at law
, the defeated party m

ust show
 that it is m

ani-
festly unconscionable for the judgm

ent creditor to enforce it; it is 
not sufficient for him

 m
erely to show

 that because of new
ly discov-

ered facts or evidence he w
ould have a better prospect of success on 

a retrial. 	
• 

It is incum
bent on one seeking to have the enforcem

ent of a judgm
ent 

against him
 enjoined by a court of equity on the ground of new

ly 
discovered evidence to show

 that his failure to discover the evidence 
relied upon as defense w

as not attributable to his ow
n w

ant of dili-
gence. 

F
or the purpose of equity restraining the enforcem

ent of a judgm
ent 

at law
, a defense is not deem

ed to be new
ly discovered or to have 

been lost by accident or m
istake, if it w

as, or ought to have been, 

w
ithin the know

ledge of the party w
hen he m

ade his defense to the 

'action at aw
. 

A
-de.ei
.--"

ria
lirr
n n a libel suit w

ho dePeratoly abstained  from
  defending  

b
y
 ju

stificatio
n

 o
f th

e ch
arg

es, am
o

t, after v
erd

i=
jrrlrh

t 
ag

ain
st h

im
, o

m
 'n

to
 e u

it 	
d
 seek

 to
 res ' th

e en
fo

rcem
en

t 
of the judgm

ent on the ground 	
iscovered evidence tending 

to
 p

ro
v
e
 t e

 ru
 o

 1
  e
 c

 a
rg

e
s. 

(bore w
hether a defendant in a libel suit w

ho m
ade a public charge 

of m
alfeasance in office w

ithout having evidence of truth sufficient 
to w

arrant prudent counsel in m
aking an issue of it, is not barred 

from
 relief in equity under the doctrine of clean hands. 

36 A
pp. D

. C
. 289, affirm

ed. 

T
H

E
 facts, w

hich involve an attem
pt to restrain in an 

action in equity the enforcem
ent of a judgm

ent obtained 
o
n
 th

e law
 sid

e o
f th

e co
u
rt ag

ain
st co

m
p
lain

an
t in

 an
 

action for libel, are stated in the opinion. 
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T
he equitable jurisdiction is invoked upon the ground 

that after the conclusion of the litigation at law
 th

e ap
-

pellants discovered certain evidence w
hich, if know

n at 
the tim

e, m
ight and w

ould have enabled them
 to m

ake a 
different defense in the court of law

, and w
hich it is al-

leged w
ould assuredly have led to a different result th

ere; 
it being insisted that the appellants w

ere not at fau
lt in

 
failing to discover the evidence referred to. 

A
 brief history of the controversy betw

een the parties 
is essential to an understandi of the questions presented. 

In the m
onth of M

arc 1901 w
hile the appellee, T

al-
b
o
tt, w

as S
tate's attorney for ontgom

ery C
ounty, M

ary-
land, an indictm

ent w
as returned by the grand jury of 

that county charging P
ickford and W

alter, the appellants, 
and tw

o others nam
ed in the indictm

ent, w
ith having un-

law
fully, w

ilfully and m
aliciously set fire to and burned a 

certain untenanted dw
elling house, the property of said 

P
ickford and W

alter. A
 dw

elling house ow
ned by them

, 
situate in M

ontgom
ery C

ounty, had i ct been destroyed 
by fire in the latter part of the ye 	

and the fire in- 
surance com

panies, after som
e dem

ur, ad paid to the 
o
w

n
ers su

m
s ag

g
reg

atin
g
 $

2
2
,5

0
0
. It is said

 to
 have 

been the purpose of the indictm
ent to attribute to the 

defendants nam
ed_therein-an-attem

pt-to-defraud th
e in

-
surance com

panies. 
T

hree of those defendants (including 
W

alter, but not P
ickford), being arrested in the D

istrict 
of C

olum
bia, w

here they resided, sued out w
rits of habeas 

corpus in the D
istrict, and w

ere released on the ground 
that the indictm

ent did not set forth any crim
e. 

P
ickford 

surrendered him
self in M

ontgom
ery C

ounty and gave bail 
to answ

er the indictm
ent, and his trial w

as set dow
n for a 

day in the follow
ing N

ovem
ber before the C

ircuit C
ourt. 

H
e duly appeared, but T

albott, as S
tate's attorney, asked 

for a postponem
ent on the ground that he w

as not ready 
fo

r trial. T
h
e co

u
rt strongly intim

ated that there ought. 
to be no postponem

ent, and, upon
, this intim

ation (and 
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r. H
eA

ry E
. D

avis, w
ith w

hom
 M

r. Sam
uel M

addox 
and M

r. H
. P

rescott G
atley w

ere on the brief, for appel-
lants. 

M
r. John R

idout for appellee. 

M
R

. JusT
icE

 PIT
N

E
Y

 delivered the opinion of the court. 

T
his w

as an equity action, brought by the appellants 
against the appellee and others, in the S

uprem
e C

ourt of 
the D

istrict of C
olum

bia, to obtain an injunction restrain-
ing the enforcem

ent of a judgm
ent theretofore recovered 

by the appellee against the appellants in an action for 
libel. T

hat action w
as on the law

 side of the S
uprem

e 
C

ourt of the D
istrict, and resulted in a verdict and judg-

m
ent for $8,500 dam

ages, w
hich on review

 w
as affirm

ed 
by the C

ourt of A
ppeals (28 A

pp. D
. C

. 498) and by this 
court (211 U

. S
. 199). 

T
he present action w

as com
m

enced after the final af- 
firm

ance of the judgm
ent at law

. U
pon the filing of the 

bill of com
plaint herein, w

ith accom
panying exhibits, the 

court m
ade a tem

porary restraining order. T
his w

as con- 
tinued until the final hearing, and that hearing resulted 
in a decree granting a perpetual injunction against-the 
en

fo
rcem

en
t o

f th
e ju

d
g
m

en
t. T

h
e d

efen
d
an

ts in
 th

e 
equity action, other than the present appellee, w

ere joined 
for reasons not now

 m
aterial. H

e alone appealed from
 

the final decree to the C
ourt of A

ppeals of the D
istrict, 

w
hich reversed the decree and ordered the cause to be 

rem
anded to the court below

, w
ith direction to dism

iss the 
bill of com

plaint (36 A
pp. D

. C
. 289). F

rom
 the decree of 

reversal P
ickford and W

alter have appealed to this court, 
thus presenting for our decision the question w

hether, 
upon the pleadings and proofs, they are entitled to an 
injunction restraining the enforcem

ent of T
albott's judg-

m
ent against them

. 
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perhaps partly because of the question that had been raised 
about the sufficiency of the indictm

ent) T
albott entered a 

none prosequi as to
 P

ick
fo

rd
. L

ater, h
e d

id
 th

e sam
e 

w
ith respect to W

alter. 
T

hereafter, and in the m
onth of D

ecem
ber, 1901, P

ick-
ford and W

alter procured to be published in the colum
ns 

of a new
spaper in W

ashington an article concerning T
al-

bott w
hich w

as the ground of his action against them
 for 

libel. A
 copy of the article w

as included in the declaration 
in

 th
at su

it an
d
 w

as attach
ed

 to
 an

d
 m

ad
e a p

art o
f th

e 
bill of com

plaint herein. T
hrough som

e inadvertence it 
w

as o
m

itted
 in

 th
e p

rin
tin

g
 o

f th
e reco

rd
, b

u
t u

p
o
n
 th

e 
arg

u
m

en
t w

e w
ere, b

y
 co

n
sen

t o
f co

u
n
sel, referred

 fo
r 

inform
ation as to its contents to the record that w

as here 
on the form

er occasion (211 U
. S

. 199). T
he article pur-

p
o
rted

 to
 sh

o
w

 " th
e tru

e in
w

ard
n
ess o

f th
e crim

in
al 

sch
em

e th
at cu

lm
in

ated
 in

 th
is n

efario
u
s in

d
ictm

en
t," 

an
d
 d

eclared
 th

at "w
e sh

all state th
e facts as w

e h
av

e 
learned them

 after a thorough investigation." It charged 
T

alb
o
tt, as S

tate's atto
rn

ey
, w

ith
 p

articip
atio

n
 in

 an
 al-

leged conspiracy to force P
ickford and W

alter, by m
eans 

o
f an

 u
n
fo

u
n
d
ed

 in
d
ictm

en
t, to

 rep
ay

 to
 th

e in
su

ran
ce 

co
m

p
an

ies th
e m

o
n
ey

s th
at h

ad
 b

een
 p

aid
 b

y
 th

em
 to

 
P

ickford nd W
alter for the fire loss. 

T
he 	

w
as com

m
enced in the year 1902. T

he 
final affirm

ance of the judgm
ent therein w

as on N
ovem

-
ber 30, 1908. T

he present action w
as begun in the follow

-
ing m

onth of January. 
T

he bill of com
plaint avers that at the tim

e of the filing 
of the declaration in the libel suit the com

plainants be-
liev

ed
 it to

 b
e tru

e (th
e g

ro
u
n
d
 o

f th
at b

elief is n
o
t d

is-
tinctly averred) that T

albott had caused the indictm
ent 

to be procured for the purpose of obtaining from
 the in-

surance com
panies certain large sum

s of m
oney, and had• 

thus used his public office for his personal gain; that they 
so inform

ed their counsel before the filing of their pleas, 
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but w
ere advised by counsel that should they attem

pt to 
justify the publication of the article by pleading the truth 
thereof, and fail to m

ake good such plea by evidence to 
th

e satisfactio
n
 o

f th
e co

u
rt an

d
 ju

ry
, th

e attem
p
t at 

ju
stificatio

n
 w

o
u
ld

 b
e h

eld
 to

 b
e a rep

etitio
n
 an

d
 re-

publication of the libel, and w
ould aggravate the dam

ages 
to be recovered in the action; that they w

ere, on the other 
hand, advised by their counsel that if they should plead 
"n

o
t g

u
ilty

" to
 th

e d
eclaratio

n
 th

ey
 w

o
u
ld

 p
ro

b
ab

ly
 b

e 
ex

clu
d
ed

 fro
m

 en
d
eav

o
rin

g
 to

 p
ro

v
e th

e tru
th

 o
f th

e 
alleg

ed
 lib

el; an
d
 th

at th
e co

m
p
lain

an
ts, b

ein
g
 u

n
ab

le, 
after due diligence, to procure and subm

it to their counsel 
evidence w

hich in the opinion of counsel m
ight properly 

and safely be offered on the trial of the action in justifica-
tion of the alleged libel and in proof of the truth thereof, 
w

ere com
pelled to confine, and did confine, their defense 

to the general issue, and w
ere thereby deprived of the op-

portunity to offer evidence tending to prove its truth; but 
th

at u
p
o
n
 th

e trial th
ey

 w
ere p

erm
itted

 to
 in

tro
d
u
ce, 

and did introduce (not in justification of the alleged libel 
n
o
r to

 p
ro

v
e th

e tru
th

 th
ereo

f, b
u
t to

 sh
o
w

 ab
sen

ce o
f 

m
alice on their part and thus to m

itigate the dam
ages), 

su
n
d
ry

 m
atters an

d
 th

in
g
s w

h
ich

 are set fo
rth

 at g
reat 

- length in the bill, all of w
hich, it is averred, w

ere know
n 

to the com
plainants at and before the com

position and 
publication of the libel. 

S
o far as appears, the m

atters thus recited furnished the 
sole basis for their alleged belief that T

albott had prostitu L
ed 

his office in the m
anner alleged in the new

spaper article. 
W

ithout repeating them
 here, it is enough to say that it 

those m
atters did in fact constitute their w

hole case against 
T

albott, their counsel w
as probably correct in his judg-

m
ent that a plea of justification, supported by such evi-

dence alone, w
ould be deem

ed a republication of the libel 
and a ground for allow

ing increased dam
ages against them

. 
T

he bill of com
plaint further avers that before pleading 
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to the declaration the appellants and their counsel dili-
gently inquired of every person believed to have any 
possible know

ledge in the prem
ises, w

ith the view
 to ob-

taining and producing testim
ony tending to support a 

plea of justification and to prove the truth of the m
atter 

alleged as libelous, but w
ithout avail. 

It also alleges that the like diligent inquiries w
ere con-

tinued after the trial of the cause dow
n to the filing of the 

bill, but w
holly w

ithout result until the tw
enty-ninth day 

of D
ecem

ber, 1908, w
hen, in an accidental m

eeting betw
een 

one of the counsel for the appellants and H
on. Jam

es B
. 

H
enderson, one of the judges of the C

ircuit C
ourt for 

M
ontgom

ery C
ounty, w

ho held that office at the tim
e of 

the indictm
ent referred to, Judge H

enderson inform
ed 

counsel of a conversation said to have taken place betw
een 

him
 and T

albott w
hile the indictm

ent w
as pending, in 

w
hich conversation T

albott stated -tO
 the judge in sub-

stance that he w
as keeping the indictm

ent alive in order 
to assist the insurance com

panies in an effort to recover 
from

 Pickford and W
alter the m

oneys that had been paid 
to them

 for the fire loss; and that he, T
albott, or his firm

, 
w

ould get a large fee out of the business. 
T

he bill rests the prayer for relief against the judgm
ent 

_at-law
 solely upon the ground that the evident 

H
enderson, taken in connection w

ith the other m
atters 

and things that w
ere given in evidence on the trial of the 

libel suit as m
entioned, w

ould have caused the jury to 
render a verdict in favor of the defendants, Pickford and 
W

alter. 
T

albott answ
ered the bill, fully and specifically denying 

all allegations thereof that attributed im
proper conduct 

to
 him

, and expressly denying the alleged conversation 
betw

een him
 and Judge H

enderson, and denying that he 
had kept the indictm

ent alive for personal gain, and every 
other im

proper inference deducible from
 the alleged con-

versation. T
he answ

er called upon com
plainants to m

ake 

strict proof of the averm
ents of the bill respecting the con-

ferences betw
een com

plainants and their counsel and re-
specting w

hat w
as done by them

 about the preparation 
of their defense in the action at law

, and denied that if 
the truth of the libelous m

atter had been pleaded and the 
evidence of Judge H

enderson introduced the result of the 
trial w

ould have been different; averring that if the plead-
ings had been such as to adm

it his testim
ony the door 

w
ould have been opened for the adm

ission of other evi-
dence unfavorable to the com

plainants. 
A

fter the filing of this answ
er the eom

plainants, by 
leave of the court, am

ended and supplem
ented  their  

original bill of com
plaint by the addition of a considerable 

am
ount of new

 m
atter. Included in it is an averm

ent 
that the indictm

ent of P
ickford and W

alter, as above 
m

entioned, w
as in fact caused by and through a conspir-

acy betw
een T

albott_ and others, w
ith the object of ex-

torting m
oney from

 the com
plainants, and that every-

thing done by T
albott in reference to the indictm

ent w
as 

done in pursuance of that conspiracy. T
o this, by a further 

ansvm
r, T

albott entered an unequivocal denial. 
U

pon these pleadings, and upon proofs subm
itted by 

the respective parties in support thereof the cause w
as 

rought to final hearing, w
ith the result already m

en-
tioned. 

T
he principles upon w

hich the decision of the case m
ust 

turn are entirely fam
iliar. In order to w

arrant the inter-
position of a court of equity to restrain the enforcem

ent 
of a judgm

ent at law
, it is, of course, not sufficient for the 

defeated party to show
 that because of som

e new
ly dis-

covered evidence pertaining to an issue in the case, or 
because of som

e new
ly discovered fact that m

ight have 
been put in issue, he w

ould probably have a better prospect 
of success on a retrial of the action. H

e m
ust show

 som
e-

thing to render it m
anifestly unconscionable for his suc-

cessful adversary to enforce the judgm
ent. 

voL
. ccxxv-42 

1
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A
s C

hief Justice M
arshall said: "W

ithout attem
pting 

to draw
 any precise line to w

hich courts of equity w
ill 

advance, and w
hich they cannot pass, in restraining par-

ties from
 availing them

selves of 
judgm

ents obtained at 
law

, it m
ay

 safely
 b

e said
 th

at an
y

 fact w
h

ich
 clearly

 
proves it to be against conscience to execute a judgm

ent, 
an

d
 o

f w
h
ich

 th
e in

ju
red

 p
arty

 co
u
ld

 n
o
t h

av
e av

ailed
 

him
self in a court of law

; or of w
hich he m

ight have availed 
him

self at law
, but w

as prevented by fraud or accident 
unm

ixed w
ith any fault or negligence in him

self or his 
agents, w

ill justify an application to a court of chancery." 
M

arine Ins. C
o. v. H

odgson, 7
 C

ran
ch

, 3
3
2
, 3

3
6
. O

r, as 
M

r. Justice C
urtis expressed it, in H

endrickson v. H
inck-

ley, 1
7

 H
o

w
. 443, 445: "A

 court of equity does not inter- 
fere w

ith judgm
ents at law

, unless the com
plainant has 

an equitable defense, of w
hich he could not avail him

self 
at law

, because it did not am
ount to a legal defense, or 

had a good defense at law
, w

hich he w
as prevented from

 
availing him

self of by fraud or accident, unm
ixed w

ith 
negligence of him

self or his agents." 
O

ne w
ho seeks relief in equity against a judgm

ent at law
 

o
n
 th

e g
ro

u
n
d
 th

at th
ro

u
g
h
 accid

en
t o

r m
istak

e alo
n
e, 

unm
ixed w

ith fraud, he has lost the benefit of a defense 
that w

ould have been available in the court of law
, m

ust 
show

 entire freedom
 from

 fault or neglect on the part of 
him

self and his agents, and m
ust also m

ake it m
anifest 

th
at th

e ju
d
g
m

en
t ag

ain
st h

im
 is w

ro
n
g
 o

n
 th

e m
erits, 

th
at h

e o
u
g
h
t in

 ju
stice to

 p
rev

ail, an
d
 th

at u
p
o
n
 a re- 

trial, w
ith the aid of the new

ly discovered m
atter of fact 

or of evidence, it is reasonably certain that he w
ill prevail. 

P
orn. E

q. Jur. (3d ed.) §§ 1364, 1365, and notes. 
T

h
e trial co

u
rt rested

 its d
ecisio

n
 ad

v
erse to

 T
alb

o
tt 

upon the theory that if it w
ere true that he had m

isused 
his office as S

tate's attorney, and, because of spite or for 
any other selfish or personal reason, had w

rongfully pro-
cured an unjust indictm

ent against P
ickford and W

alter, 
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he ought not, in equity and good conscience, to be per-
m

itted to collect dam
ages against them

 for publishing his 
m

isconduct, because he w
ould thereby be taking advan-

tag
e o

f h
is o

w
n
 w

ro
n
g
. T

h
e co

u
rt reco

g
n
ized

 th
at th

is 
theory w

as applicable only if the statem
ents m

ade in th
e 

libelous article w
ere true; and, accepting Judge H

ender-
son's testim

ony as conclusive upon that issue, the court 
h
eld

 it to
 b

e u
n
co

n
scio

n
ab

le fo
r T

alb
o
tt to

 en
fo

rce his 
judgm

ent. W
e find it unnecessary to test the correctness 

of the theory, because, like the C
ourt of A

ppeals, w
e differ 

w
ith the trial court upon the question of fact. U

nder th
e 

pleadings, the burden w
as upon the com

plainants (now
 

appellants) to prove the official m
isconduct of T

albott, 
and this they failed to prove. 

T
he C

ourt of A
ppeals, correctly considering that m

ost 
of the evidence w

as w
holly irrelevant to the issues, and 

that substantially the only m
aterial evidence in support 

of the bill w
as that of Judge H

enderson, and review
ing 

his testim
ony in extenso, cam

e to the conclusion that it 
n
o
t o

n
ly

 d
id

 n
o
t co

n
clu

siv
ely

 estab
lish

 th
e tru

th
 o

f th
e 

m
atters alleged in the libelous article, but did not render 

it clear beyond reasonable doubt that it w
ould produce a 

verdict favorable to the com
plainants if a new

 trial of the 
libel suit should be had. A

ttention w
as called to the fact 

that Judge H
enderson testified to a conversation had w

ith 
T

alb
o

tt ab
o

u
t n

in
e y

ears b
efo

re, o
f w

h
ich

 h
e h

ad
 n

o
 

m
em

orandum
 to refresh his m

em
ory; that his exam

ination 
show

ed his m
em

ory to be not entirely reliable; that T
albott 

expressly denied m
aking the incrim

inatory statem
ents at-

tributed to him
; that it w

as im
probable that a law

yer of 
his standing, holding the im

portant office of S
tate's attor-

ney, w
ould, w

ithout apparent m
otive, deliberately m

ake 
an adm

ission to any one, m
uch less to the judge of h

is 
circuit, that he w

as using the pow
ers and opportunities 

of his office for private gain; and that it w
as im

p
ro

b
ab

le 
that such an adm

ission, if m
ade under such circum

stances, 
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w
o
u
ld

 g
o
 u

n
reb

u
k
ed

 at th
e tim

e. W
ith

 th
is v

iew
 w

e 
agree. 

A
ll question of fraud in the procurem

ent of the judg-
m

en
t at law

 is th
u
s elim

in
ated

. In
d
eed

, co
u
n
sel fo

r ap
-

pellants disavow
 any reliance upon fraud as a ground of 

relief. T
o quote from

 the brief : "T
he bill m

akes no aver-
m

ent w
hatever as to any fraud on the part of the appellee, 

p
lain

tiff in
 th

e law
 su

it, in
 p

ro
cu

rin
g
 th

e ju
d
g
m

en
t in

 
question; the ground on w

hich relief is prayed is accident, 
as distinguished from

 fraud." 
ex

, w
e agreew

it 	
e ourt of A

ppeals that, assum
ing 

the new
ly discovered evidence elicited from

 Judge H
en-

derson w
ould otherw

ise be sufficient ground for restrain-
ing the enforcem

ent of the judgm
ent, it w

as incum
bent 

u
p
o
n
 th

e ap
p
ellan

ts u
n
d
er th

e p
lead

in
g
s in

 th
e p

resen
t 

action to prove that their failure to discover evidence of 
the truth of the libel and plead the sam

e by w
ay of defense 

in
 th

e actio
n
 at law

 w
as n

o
t  attrib

u
tab

le to
 th

eir qw
n  

w
an

t o
f d

ilig
en

ce. T
h
e b

ill alleg
es th

at th
ey

 m
ad

e 
G

rA
sful efforts to discover such evidence, 

both before and after the filing of their plea. T
he answ

er 
calls fo

r strict p
ro

o
f o

f th
is. B

u
t th

e av
erm

en
t is left 

entirely unsupported by the proofs in the case. N
either 

P
ickford nor W

alter nor their counsel in the libel suit gave 
any evidence tending to show

 any effort, diligent or other-
w

ise, to discover evidence of the truth of the libel. 
W

e do not hold them
 negligent m

erely because of not 
h
av

in
g
 so

o
n
er d

isco
v
ered

 th
at Ju

d
g
e H

en
d
erso

n
 w

as 
available as a w

itness. H
e him

self testified to the effect 
that, because of the character of the com

m
unication, he 

w
as careful not to reveal w

hat w
as said by M

r. T
albott 

to
 h

im
 u

n
til after th

e co
n
clu

sio
n
 o

f th
e lib

el su
it. B

u
t, 

assum
ing that w

hat w
as charged against M

r. T
albott in 

the new
spaper article w

as true, it is not to be assum
ed that 

diligent efforts w
ould have discovered no other evidence 

of its truth. A
ll of T

albott's dealings w
ith the insurance 
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com
panies and w

ith the other persons concerned in his al-
leged m

isconduct w
ere w

ithin the range of investigation, 
had diligence been exercised. 

A
gain, one of the peculiar features presented by this case 

is the follow
ing: A

ppellants, com
ing into equity for relief 

on the basis of Judge H
enderson's evidence, rely upon i 

 it 
not as new

ly discovered evidence alone, but as evidence 
of a new

ly discovered fact. M
erely as evidence it w

ould 
not have been adm

issible on the form
er trial, justification 

n
o
t h

av
in

g
 b

een
 p

lead
ed

. It is u
p
o
n
 th

e fact alleg
ed

 to
 

have been disclosed by Judge H
enderson—

the fact being 
M

r. T
alb

o
tt's alleg

ed
 m

isco
n
d
u
ct, an

d
 n

o
t m

erely
 h

is 
alleged adm

ission of it—
that appellants are relying as a 

new
ly discovered defense to the action for libel. N

ow
, the 

settled rule in equity is that a defense is not to be deem
ed 

"new
ly discovered," or as lost by "accident or m

istak
e," 

if it w
as or ought to have been w

ithin the know
ledge of 

the party w
hen he w

as called upon for his defense in the 
action at law

. A
s L

ord H
ardw

icke said, "A
s to relieving 

gainst verdicts, for being contrar 	
e u

ity
, tM

7
C

ases 
are, w

h
ere th

e p
lain

tin c
fl 
	t e fact of his ow

n know
ledge 

to be otherw
ise than w

hat the jury find by their verdict, 
and theme defendant w

as ignorant of it  at 
	

W
illiam

s 

	

v. L
ee, 3

 A
tk

:2
2
3
, 2

2
4
. C

h
an

cello
r K

en
t said

: "T
h
e 	 

general rule is, that this court w
ill not relieve against a 

judgm
ent at law

, on the ground of its being contrary to 
equity, unless the defendant below

 w
as ignorant of the 

fact in
 q

u
estio

n
, p

en
d
in

g
 th

e su
it, o

r it co
u
ld

 n
o
t h

av
e 

been received as a defense." 
L

ansing v. E
ddy, 1 Johns. 

C
h. 49, 51. S

ee also Taylor v. N
ashville &

 C
. R

ailroad C
o., 

86 T
ennessee, 228, and cases cited. 

B
ut how

 can the appellants be heard to say that w
hen 

m
ak

in
g
 th

eir d
efen

se at law
 th

ey
 w

ere ig
n
o
ran

t o
f th

e 
truth of the m

atters charged against T
albott in the new

s-
paper article, w

hen they them
selves w

ere the authors of 
those charges? N

ot only do the verdict and judgm
ent in
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the libel suit legally establish their responsibility for the 
published accusation, but such responsibility is tacitly 
ad

m
itted

 in
 th

e b
ill o

f co
m

p
lain

t h
erein

, an
d

 th
ere is 

nothing to throw
 doubt upon it. 

U
pon the w

hole case, therefore, it cannot be said that 
appellants om

itted to plead justification in the libel suit 
because of any "accident" or "m

istake" w
ithin the m

ean-
ing of the equitable rule. T

hat defense w
as considered 

by them
 and their counsel and deliberately and advisedly 

rejected because (a) it could not be sustained, and (b) a 
failure to sustain it w

ould probably em
barrass them

 in 
their defense under the general issue, or rather, w

ould 
render it probable that in the anticipated event of the 
plaintiff prevailing over them

 on the general issue, in-
creased dam

ages w
ould be aw

arded against them
 because 

of the reiteration of the libel in a plea of justification. A
nd 

if w
hen called upon to m

ake defense in the libel suit they 
had no sufficient evidence at hand to m

aintain the truth 
of the published m

atter, this m
ust on the present record 

be attributed to one or the other of tw
o causes. O

ne is, 
that the published m

atter w
as in fact untrue; the other 

is, th
at th

ey
 d

id
 n

o
t u

se p
ro

p
er d

ilig
en

ce to
 d

isco
v

er 
evidence of its truth. E

ither explanation leaves them
 

—
w

ithout claim
 to relief-in-this action. 

T
he question w

hether appellants, because of having 
originally m

ade a public accusation of m
alfeasance in 

office against the appellee w
ithout having evidence of the 

truth of the accusation sufficient even to w
arrant prudent 

counsel in m
aking an issue of it in a libel suit, are barred 

from
 relief in equity under the doctrine of "clean hands," 

it is unnecessary to consider. 
It seem

s to us that the case of the appellants is w
ithout 

m
erit, and the decree under review

 w
ill be 

A
ffirm

ed. 
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N
o. 11. O

riginal. A
rgued M

ay 13, 1912.—
D

ecided June 10, 1912. 

T
he O

klahom
a E

nabling A
ct of June 16, 1906, 34 S

tat. 267, o. 3335, 
follow

ed by the adoption of the constitution therein described, and 
the adm

ission of the new
 S

tate, had the effect of rem
itting to the 

state governm
ent the enforcem

ent of the law
s relating to the m

anu-
facture and sale of liquor w

ithin the S
tate; and, so far as it covered 

the sam
e field as the prior law

 of 1895 prohibiting introduction and 
sale of liquor in Indian country, the latter w

as by im
plication repealed. 

W
hile the O

klahom
a E

nabling A
ct m

ay have by im
plication repealed 

the act of 1895 in part, it w
as not the intention of C

ongress to repeal 
that act in respect to the introduction of liquor from

 other S
tates or 

T
erritories. 

C
ongress has for m

any years consistently pursued the policy of for-
bidding sales of liquor to Indians and of excluding liquor from

 terri-
tory occupied by them

, and the O
klahom

a E
nabling A

ct w
as fram

ed 
w

ith a clear intent that w
hile the S

tate should control the liquor 
traffic w

ithin its ow
n borders the U

nited S
tates should exercise its 

appropriate pow
ers to prevent such traffic w

ithin the Indian T
erri-

tory originating beyond the borders of the S
tate. 

It is unreasonable to suppose that C
ongress w

ould w
ipe out all its law

s 
and regulations regarding the liquor traffic w

ith Indians including  
those established by treaties, and im

pose upon future C
ongresses the 

labor and difficulty of establishing new
 legislation upon that subject. 

T
he proviso to § 1 of the O

klahom
a E

nabling A
ct expressly reserving to 

the G
overnm

ent of the U
nited S

tates the pow
er to m

ake law
s and 

regulations in the future respecting Indians, negatives any purpose to 
repeal by im

plication the existing law
s and regulations on the subject. 

A
n act of C

ongress m
ay repeal a prior treaty as w

ell as it m
ay repeal 

a prior statute; but it is a settled rule of statutory construction th
at 

repeals by im
plication are not favored, and w

ill not be held to exist 
if there be any other reasonable construction. 

U
nder § 8 of A

rticle I, of the F
ederal C

onstitution, conferring upon
.  

C
ongress the right to regulate com

m
erce w

ith the Indian tribes, 
C

ongress m
ay regulate traffic w

ith Indians although w
ithin the 

lim
its of a single S

tate. 
U

nder § 8 of A
rticle I of the F

ederal C
onstitution, C

ongress has the 


