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I have been asked here to testify in respect of
H., R, 3360 which has been introduced by the Chairman of
your Committee. The bill wos not drafted in the Depart-
ment of Justice. However, there is certain independent
experience of the Department of Justice thot is relevant
to the need for such & measure,

I want to talk first to the broad objectives of
the bill, I want then to direct myself to the specific
drafting problems, the machinery which has been set up to
accomplish those objectives. I have various suggestions
on the latter point as well as materials which I think

indicate the need and explain the objectives of the bill,



Objcetives

As T understcend the objectives of the bill, they are
these:  We went mhchinery which will guarcntee that the patent
monopoly moy not be uscd to curtril production essentirl to the
nrtionnl defonse,

There has been some suggestion here that ssction 68
of Titlc 35 of the Uuited Stotes Code tokes carc of the problem,
It secms to mc quite appnrent that thet is unot the case. Tue
1910 Act, as cmended in 1918, provides only that production by
or on order of thc Guvcernment of the Urited States sholl not be
enjoincd on account of ony potent infringement, It lecves the
patent holder to nn action against the Governﬁent in the Cuurt
of Cl ims for the rcasonnble value of 2 non-cxclusive license.

It is cvident to 211l of us thet Government orders
s lone arc never adcquate te build up the plent caprcity which
the Government nceds for its purposes &t & eriticnl juncture.
Tre ense of cirplrnes is - compelling instonce in point. We
hove eritierl nced todny for plrnt crpreity to manuTocture air-
plenes for defense purposcs. —I' wn cconomy such &8 OUrs it is
unthinksble thet thet plant capreity should have been built up
aver the pist yours by Government orders ~lonc. I: n free
cconomy such s ours thc Snovernment direcets so little of pro-
duction thit its ovm ordcrs cun never be dopended on to provide

the cnpacity for its critieccl needs in @ crisis such as that ve

novw oce,
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Consequently, devices which result in strangling or
sharply curtailing the normal commercial development of a product
undermine the strength of the Government itself when it is
ultimately confronted with a situation where life or death of
the N.tion may depend upon its productive capacity.

The totalitarian governments, of course, face no such
problems. They dictate production in times of peace just as
they dictate it in times of war. The Germen decrees, for
instance, permit the Nazi leaders to assert absolute control
over what will be produced, the quantity of production and the
uses of production,

We stand on our faith that we can live as free men
and meet the threats of any such regimented economy. 3ut
certainly we cannot afford to permit regimented economies
to use patent monopolies in this country, and to use our courts
for enforcing such patent monopolies, to the end of holding
down our production to a point where they can completely out-
strip us in essential materials for defense. I shall give you
some examples where that has been done. Naturally I do not
charge that our own business connived at the end result. On the
contrary, it would appear in some instances at least that they
were bludgeoned into such limitations of commercial development
by threats of having patent suits on their hands for the rest

of their lives if they didn't agree to arrangements dictated by




foreign interests, I do not necessarily suggest either that
the foreign interests had in mind maneuvering to leave us in
a wartime situation with markediy inferior capacity for pro-
duction of our defense needs, However, in this regard I shall
point out to you German decrees which clearly show that every
commercial agreement which a German comvany makes is made at
the dictation of the German government,

What answer is to be made to the suggestion that if
patent monopolies have been use& to restrain the development
of our capacity to produce, that is an old wrong and not a
present problem? I think the answer is clear that it is a
persistent problem, Even today we are not developing the
plant capacity for our defensc needs exclusively by orders of
the Government alone. e have recognized that production
for England is an essential item in our owh defense, Ve are
aware also that the devclopment of plant capacity on orders
from England is giving us thc essential equipment to fulfill
our own defense needs. And it is not only England. Pro-
duction for all of the countries that are struggling to de-
fend democracy is cqually important to our ultimate security,
It is consequently nececssary that we be in a position to elim-
inate restrictions on production which is not cxclusively on

order of this Govecrnment.



Finally, it rust be recognized that in thesc days
deelarations of war are not the rule, We may have encmies
driving hard at our security who mey never declore war uron
us., In thesc circumstonces we cannot resort for »ur defonse
tc the normal nachinery vhich cperates in time of uer, Ve
cannot withnut more ado seize proyerty which we consider to
be used in ways inimical to our security. But if it is clear
that ¢ pntent is being used by =~ foreign pover in unys vhich
are to the disadventoge of our defense nnd safety there should
be some‘way of trking over thot p- tent upon paynient of retson-
able ¢-aipens-tion,

Hou let me turn to 2 body of dcta which I think
brings out shorply the preblems which wc foce =#nd the objectives

that should be rerlized by this bill.

Illustrations of the Necd

The following are some cutstending illustrations of
situctions in which eontrol of patents and licensos have
hompercd rd even completely obstructed the production of essen-
tirl rntericls for the national defense. Some of the instnnces
which I shell cite &re necessarily highly ecomfidentinl, end I
shall withhold the nemes of the persons ard the compenies involved,

Houever, I shell be gled to divulge further infarnstion privately
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to the members of this Cormittee upon recuest.,

These instances are by no means'exhaustive. & full
discussion of every case in which patents and licenses and
agreements made thereunder have cut down or stifled the pro-
duction of vital articles would take too much time, but I have
tried to select the most representative. I might add at this
time that in showing the close tie-ups betwecen certain American
companies and German companies, I make no charge that there has
been deliberate collaboration to further the military aims of
Germany. 1 think that business interests and the desire to
obtain valuable business rights upon the best available terms
have been the real factors; but in any case, the result is the

sane,

Magnesium. Magnesium is a metal which is highly

1. g
important to the national dgefense. It is light, strong, and in
many respects more efficient than aluminwﬁ. Since it is lighter
than aluminum by about one-third, a pound of magnesium is more
effective than a pound of aluminum. It is highly desirable for
use in aircraft, where the creation of 1css flying weight is a

constant problem. Numerous important sarts of airplanes are

made in wholc or in part of magnesium and of magnesium alloys,

including crankcases,
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manifolds, surercharger diffusers, oil rurps, ~nd volve covers,
Indced, 70% of =1l ncgnesiun enstings rurchnsed in 1937 i:. this
cow try uns used i aireraft, oo d in 1938 the cxisurption of
negnesiu rlloy castitgs ~nd other structursl products =f the
~ireraft irdustry rcachcd o nev Tetk. lagnesiun has alsn rroved
nf grent value in bombs. The highly dcstructive Gerran-niade
hombs uscd in the Spanish Civil Yer ucre found to be crelosed in
=« magnesiun slloy shell. Sincc the rngresiur bormbs uerc lighter,
the enrrying canccity of ench jplanc wns thercby inerensed.

The I. G. Forbenindustrie, of Germeny, uns the holder of
the nwost irnportant poterts covering the production nnd fabrieation
of rr.gnesiun.  Together with the Aluminum Comreany of Ameriec it
formed the Wngnesiun Develojrent Corpany, by meens of which the
nagnesiurm patents held by the Gerran «#nd Auerican ccnjanies wcre
pooled. Erch party owned 504 of the stock in the Develornent
Corrrny, but ¢ cgreerient cxeecuted in 1931 frovided th~t the
Gerr:en holders of the stock wcre.t¢ hove control over the fnount
of rogresium which vould be rroduced by the Develoyrient Coripary
ar Any conrany crectoed by it.

The Magnesiun Develejront Corgany licensed ¢nly one
conpnn& tn fobriente xﬁgnosiun—-TLc Dov: Choriiecl cripany--uhich

hrd devel~yed motents coverirg the ;riducticon but b the fbrica-

tion of rngnesiur. The liecense from the Develorrent Cormrsny to

Dou g ve the lotter the right to sub-licensc ~thers, vhich right
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Dow excerciscd in o number of cises. To this day, Dow rorains the
snle producer of ingnesiun in this country. The rroduction of
naguesiurt by Dow never excceded 2,500 tons until 1940, vhen the
rroduction :es 6,000 tons, involving the usc of all cxisting
facilities ot eapacity.

A corprrison between these figurcs cnd the :roduction
in Gernany is highly significant. The rciorts ~f the Bureiu of
Mines shov that in 1938, while the United Strtes v roduccd 2,400
tons ~f regnesiun, Germany produced 12,000 tens; ond the 1940
denestic yroduction of 6,000 tons is to be cauyored with the
gerrann 7 roduction of ~t least 25,000 tens, nd rassibly double
th~t figure.

I = giver t: underst-nd thot onc °f the great nccds
~-f the British t:d-~y is -rgnesiun. Ry = exX;Tess agrecrent
betucen D rnd I. Geo Forbenindustric, shirrents of nngresium
t~ Grent Britnain by Dou werc linited to 300 tons rer yeor. Tuis
agrecrent is believed to hrve been in cffcet until the ;resent
unr storted. One further fret: I. G. Farbenindustrie ©rs given
o rrcferentiscl rrice on Dow's exrnrtéd negnesiun comsiderably lover
theon the United States rerket price. Thus, ot o tinme vther the
need for rrgresiun is beeoning s. grect ond sO idely 11 reciated,
‘nd vhen the © reductive caprcity of ¢luminum--the only accel trble
substitute--is by soric said t° be in-dequatc to nect the nuncrous
dereonds of the ex;~nding airlance industry, e ore eonfronted uith

liriited cnpneity f£or the mrnufreture o regresiwie

~-8-



The nenbers ~T the Cariittee are of course familiar vith
the Foderal Grond Jury indictrints rcturned on Jrnury 30, 1941,
chmrging six cor;orstinns ond nine individunls engoged in the
wgnesiun industry uith viclations ~f the Federnl antitrust lnus,
™. defendnnts include the Aluninun Corrany of A-erice, I. G
T-rbenindustrie, the Dow Cheriienl Corygany, the I gnesiun Davelp-
nert Cornany, and the General Awiline & Filr Cowony, an Areriecn
eorroration vhich is affiliated, direcctly or indircctly, with
I. G. Forbenindustrie. The indictrients cherge that several Aneri-
can (wn]anics consjired together vith the Gernan corpyoration, with
tho result that therc is now & scrious shortege of foundry feeili-
ties aveilsble for the fabriention f rognesiun ;roducts, s~ that
the rroduction of aircraft snd other defensc raterial in vhich
rrgnesiur: is necesstry has bewn serinusly irjeded rnd delnycd. The
indictricnts further chrrge thet rs ¢ result »f the eorsrirsey, the
devel wriert and use of rmgnesiun and rngnesiun | roducts hove becen
restrrined and discour~ged, thot the rricc of reginesiur in this
¢ untry has been rointeinced at crtificinlly and unrcosontbly high
levels, end thet the Do Chernderl Curneny sold nagnesiur abrond
1t yrices substontinlly 1ower thon thos: cherged dor-estic uscrs,

¢ ntrsl over the - ronductior cnd frbricntion of rognesiun
is thus derendent to a large netsurc uyon ratents nnd licenscs under
forsign esntrol,  The riechnnisn yrovided by T, R, 5560 cmuld rerove

this strrnglchsld upon the ;roduction of a vitel defensc cormodity,
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by permitting thce production of magnesium on a much larger scale

by other.noncerns than the cxclusive licensece, after the necessary
certifiestion is mede that the manufacturce and use of magnesium are
in the intcrests of national defense, The holders of the patents
and licenscs would have their remedy for reasonzble conpensation

in the courts, but they could not inveoke an injunction nor exereisc
the threat of on injunction to prevent firms not now having licenses
from entering into the production #nd fobrication of maghesiun,

This bill would of coursc not prevent voluntary agrocments with the
present holders of prtents ond licenscs for the payment of royaltics,
I am infoymed that .certoin individucls cre intcrested in entering
into the ﬁroduction of magnesium, The offer to such a group of
the sofeguards provided in H.R. 3360, rcmoving the threat of in-
junction after the investment of large sums in neccssary plant
equipment, would in my opinion constitute an important factor in
indueing groups such ©s thesc to enter into the production of this
vitel metal,

2. Tungstcn Carbide. Next to diesnonds, tungsten carbide

trneo known, Its moin use is in the cutting

w

is the¢ hardest sub
edges of mrehine tools, vhero its performance hos boen cxtroordinary,
and its usc in Governricrt arsancls in shaping and cutting ormor plote

is absolutcly vsscntirl, Th. use of tungsten carbide in munitions

of wir is *lso o probroblc dovelopment of 1lr rge imporgnnce.

The main componunt of tungston carbide, tungsten, hes been
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deelared by the W-r Dspartment to be a strategic war material, and
roserve storcs of this comriodity have been purchesecd.

Around 1925, the Fried. Krupp A.G. of Germany developed
patents on tungsten carbide, while the General Electric Company also
was conducting research in this material in the Urnited States. Up
to 1928, Krupp exported tungsten carbide to the U:ited States and
sold it for ‘¥8 a pound. Ir 1928, the General Electric Company and
Krupp entered into an agrecment pooling their patents and fixing the
prices to be charged by the G.E. as well as its licensees. As a
result, the price skyrocketed to %.53 a2 pound, and at no time during
the 1l2-year period of this joint control did it cver fall below 3205
a pound, although the manufacturing cost was approximately 325 & pound.
T:: 1936, ¥rupp and General Tleetric entered into o further agrecment
whereby XKrupp agrecd not to sell in the Arcrican market and General
Tlectric agreed that no tungsten carbide mamufactured by it or its

licensees would be exported. In the agreerent, ¥rurn expressly

reserved the power to prevent General Electric from issulng any

licenses in the United States,

The admitted rosult of this control has been to postpone
the development and usc of tungsten carbide in Amcrican industry.
Its present use'in Germany, according to experts, is about twenty
times the amount used in the United States. The prosi@ent of one
of the largest ronufacturers of tungsten carbidc in the Unitcd States

has stated:

"The control of the tungsten carbide patents
by the Gencral Tlectric Cormpany «nd thec
Krupp. Companyihas rcesult.d in keeping the
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vrices at exorbitart levels. 17w when the

grrergerey his eore, irndustry has not lenrncd

hoir b5 usce tungston esrbide nnd his not thoe

re.chincs, the skilled ren or the technique

which it would h=ve had if the raterial hed

been aveileble ot the sere 1w yrice &t vhich

it wes availoble t Gernan industrics.”

An indietiient bnsed uron ths obove faets his boen nbtained
under the ontitrust lavs agrinst the General Eleetric Comrany, ond is
nov jending in the Fedurel Distriet Court for the Scuthern District of
New York. Receontly, vhen ancther rnchince-t: ol ¢rpany--the Willeys
Cnrbide Tonl Corpany--atteripted to use tungsten crrbide in the monu-
freture of tools, the Gencernl Eleetrie Corpony ~nd its subsidicry
~hich nenufreturcs tungsten c-rbide--the Carbolay Corypany of Detroit--
breught suit for an injunctinsn in the Fedurrl Distriet Crurt in Detrait,
erntending that the Willoys Carbide Tosl Corpony wes infringing ujon
its rtents. The Distriet Court hos just h:ald th't tho jrtents uwere

invelid f-r wrnt ~f an iaventisn, but I undcrstand thet the 1leintiffs

are goine te ~1secl. In any ¢ se, it is wbviocus hou the right to

sue for «n injurctinn under :etents cfir surve ©s ° deterrent ngninst

the erl rge ¢t <f -17nt eny-eity t- ramufreturc & »articulsr con~
rodity.  Anyene £rnilinr with the us.s of 17 toent litigntion in this

Cruntry knes b sften o s ll eor ony enn be hrousht to its knees

by ¢ £ the groct :otont holders.  Usunlly it is not rerely wnc

but - nurber of ;~tents vhich ~re or night bo inv:lved. A threat

t- correnec ¢ nel jotent swit cvery six ronths £oT ten yoors rot only
ngainst the oo nufocturer but sgninst the jersons to whor he osells is
the kind ~f threcat agoirst which feou srell cajonics will stond uyp
vwith cquaniiidty.
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Obviously, thc procedure provided for in H., R. 3360
could have prevented the restricted devclopment of the uses
of tungsten carbide. In any case, the remedies afforded by
this bill would protect such a company as the Willeys Carbide
Tool Company in using tungsten carbide in the manufacture of
machine tools,.in regard to which the defense effort feels
acute shortage.

3. Naval Ecuipment. An american company, which I

shall not namec, is 2 builder of naval cquipment, and its
president owns 30% of its stock and & compeny in Berlin,
Germany, owns the controlling stock interest of 65%. ‘hen

the nresent emergency arosc, the United States Navy invited

the American company to submit proposals for thc construction

of a navel device for the Navy. The German parent company was
advised of this, and instructcd the American company not to

bid on the job. In spite of this, the imerican company is
procccding with its plans to bid on the Navy proposal and on
other Government proposals, but they have expresscd the fear
that the German parent company will cxercisc its controlling
intcrcst in the company, dismiss the present personnel and elim-
inate the company as a factor in Americen production. The vice-
president of the hmcrican company wrote the following letter

to the Department of Justice last October:
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"The perpetuated cxistence particularly at this

time of the [rkmcrican;7 Company is of thc utmost

importance inasmuch as this company has vested

in it a number of vuluable natents which might

conceivably play an important role in our de-

fense plan,"

The letter then listed the vital patented devices which might
not be available for iucrican production if the Germans should
dissolve the company and vithdraw the »atents from use,

It is of course clear that under present law the German
company, controllingz the imcerican company through stock owner-—
ship, could prcvent use of the patentcd nrocesses by others in
this country. This thcy could do by voting out the present
mznagement and installing others more willing to cooperatc, who
would then invoke their right to an injunction under the patcnts,
Althouzh the 1918 :ict would prevent the issuance of an injunction
on contracts with thc United States for the couipment in ques—
tion, it would not prevent an injunction under contracts for such
cguipment awarded by the British Government or by other countrics
whose dofcnse nceds are vital to our oun National Defunse., H, R,
3360 would prevent the usc of injunctions to block production of

such vzluable ccuiprnent, and would leave the patent—owners to

their right to recover rcasoncble domages,
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5. Beryllium., Beryllium is o metal which has been
known for = long timc, but its industricl usc is of recent
origin, as an alloy of coppcer, nickel, stecel and other
metals, it gives velucoble promisc, Its distinctive quali-
ty is the fact thot an oddition of as little as 2% of bery-
1lium to copper makes an #lloy of strength, hardness and re—
sistance which few metols con cqual. This zlloy alrcody is
being uscd in aviation coquipmert and instruments, automobile
cngines, and surgical instruments, The endurance of a bery-
Diun alloy is almost beyond belicf, and its use valuc is
very high in cquipment :nd instrumcents where continuous vwear
and function arc vital, particulurly ot high temperaturcs,
For instancc, we know that up tc 1938, 15,000 beryllium bush-
ings were used in Germany on acroplaone propellers which have
known scrvice of over 12,000 hours without any apparent
signs of woar, whereas the averaze bushing formerly uscd on
acroplane propellers laosted only 300 hours or so. Beryllium—
nick.l is o perfect metal for velve springs for high-speed
acroplancs, becouse it is 2s strong ot » temperature of 500o

C. as it is 2t roon temporature,
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The modern beryllium industry was originated in Germany in
the 1920's by the Siemens and Halske Company, a huge German concern,
with interests in all parts of the world., The German company made an
arrangement with the American Metal and Thermit Company of New York,
whereby the American company held for some time the German beryllium
patents in the United States and secured additional ones for the German
company from the United States Patent Office. The American company did
very little with the new alloy, and no other concern had any access to
it. The following quotation from a document written by the Siemens and
Halske Company to the American Metal and Thermit Company casts some
light upon the purpose of their arrangement:

"I would at once azree to have the application
assigned to your firm, if thereby the matter
could be better pursued, when it appears under
American auspices before the Patent Office, in

a new shape or form. Since you, as I was happy
to learn from Dr. Frank, have decided to take

up the Beryllium matter in America, I assume that
you, too, arc interested in the fight for these
patent rights, so that outsiders, like the Beryl-
lium Corporation % #* # the General Electric Co.,
ete., cannot secure any ground in the realm of
the seryllium-Heavy-lMetel industry."

Testimony ziven before the Temporary National Economic Com-
mittee in 1929 by the President of the Beryllium Corporation of America
shows the difficulties which were encountered by American concerns that
desired to produce teryllium but were restraincd from doing so by the

ever-prcsent throat of injunctions under forcipgn-hcld patents., The

Presidant of the Beryllium Corporation testified that for nearly three
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yvears he had conferences with represcntatives of Siemens & Halske and
was unable to find out whcthﬁr that company or the American Metal and
Thermit Company owned the beryllium patents, and was also unable to

find out whether or not Siemens was going into the beryllium business in
the United States. The witness then continued:

"That left us in a rather precarious position,
because if we continued our development, by this
time we had spent considerable money and a few
years! work; if we continued the development we
might find after 5 or 10 yezars a lot of over-
hanging patents, owned by Siemens, which would
be held against us and we would be told some day,
'Well, you can't operate any more,' or 'You can't
make beryllium-copper and heat trsat it, or you
can't use beryllium copper alloys for certain
specific purposes, or you can't heat treat
beryllium nickel,' and so forth, and the cus-
tomers we had, or hoped to have in the future,
might also be cmbarrassed.

"You s¢e2 we had a situation with which I was
familiar before the war; a number of patents in
dyestuffs were taken out in this country and as
a result no dys businesses were started in this
country. The patents were held merely as you
are more familiar with than I am, mcrely as a
means of preventing a business in this Country.
I didn't know but what, to be quite frank, that
was the situation., I didn't know whether that
was the situation or not."

Finally, after considerable nzgotiations, the Beryllium Corpor-
ation of America entsred into a cross-licensing agrzement with the Siemens

and Halske Company, in 1934, whersby the Beryllium Corporation reccived the

5,

Americas as its exclusive territory while Sicmens and Halske had similar
rights in Europe. This agreement dobars any American sales of beryllium

in or to England. When the British lcarnad that the Beryllium Corporation
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of America was not permitted to sell beryllium to England, they forced
the Germans to alter this contract by the threat of invoking their com-
pulsory licensing act against the German company on these patents, This
threat was sufficient to make Siemens and Halske alter the contract so
that the Beryllium Corporation of America could sell to Great Britain.

I consider this instance to be a very valuable object lesson of the
potential effectiveness of a till such as H. R. 3360,

Another example of the effective use of threats of an injunction
is furnished by the case of the P. R. Mallory Company of Indianapolis,
This company wished to do certain beryllium business in England through a
subsidiary, but was squarely met by threats of Siemens and Halske to bring
a patent infringement suit unless the Mallory Company agreed to purchase
all of its beryllium from the Beryllium Corporation of America, the li-
censee of Siemens and Halske. The American company had to yield to this
pressure. At the outbreak of the present war, the German company ordered
the Beryllium Company of America to stop shipments to England, This was
not done, and shipments are going forward, but the patents covering it
are still those held by the German company and licensed to a few American
companies.A The power exists to invoke an injunction against concerns
which enter into the production of beryllium. Indeed, the experience of
the Beryllium Corporation of America is in itself a vivid illustration
of the obstacles confronting domestic concerns desiring to produce an
important commodity controlled by foreign-held patents, There is little

incentive to make a large-scale investment for the development of the
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commofity if the concern is under the perpetual threat of
injunction against the use of the product after expending
considerable funds in constructing a plant and acquiring the
necessary equipment,

6. Military Optical Equipment. The Bausch &

Lomb Optical Company dominates the production of military
optical equipment, which includes such highly important
articles as range finders, bomb sights, periscopes, alti-
meters, torpedo directors, gun sights, telescopes, and

bore sights. This cquipment is vitally neccssary for the
fire control of naval vessels and artillery, and for anti-
aircraft and acroplane machine-guns. Bofore Arril 28,
1921, two comranies—-Buusch & Lemb and Carl Zeiss of Jena,
Gurmany-—comreted with cach other, but on that date Bausch
% Lomb entercd into agreements with Zeiss, whereby Awerican
ratcnts developed by Zeiss were held for the German Com-
rany's account in the namc of Bzusch & Lomb, thus concecaling
the Gorman owncrship of the United States patents. Under this

agreement, the Bausch & Lumb military dcpartment was 1o be

supervised by pcrsons acceptable to the Zaiss firm of Germany,
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and Bausch & Lonmb wuas to pay roynltics on all military optieel
gnods vhether ratented or not, including stles to the United
States Governricnt.  Since the cgreencnt reéuired itemized
=nd dcseriptive accounts of royaltics duc, the Gernan conpany
ws oble ersily to deternine the nnount of rurchases nade by
the Army ond Mavy, threugh ~nalysis of the royalty rayrcnts.
Bausch & Lomb under this agreement could sell only in the
United States, the rest of the world being reserved to
Zeiss.

The agreement contained the express provision
that the parties would, through their control over patents,
forbid any other manufacturer to sell in their respective
allocated territories. Since Zeiss and a subsidiary in
Holland manufactured the greater part of all military optical
instruments sold in Europe, and Bausch & Lomb manufactured
about 50% of all military optical instruments in this country
and almost all of the optical instruments for heavy uses, such
as artillery and naval guns, aeroplane and anti-aircraft guns
and periscopes, this agrecment has resulted in world control of
the husiness by these companies, One paragraph of the contraect
provided that cach company would conccel the existence of the
contrict from third persons, &nd insofar as rracticable not even

disclosc it to their own cmrloyees,
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Whenever orders werc placed with the Bausch & Lomb
Comp:mny by South american or Buropean governments for mili-
tory optical ccuipment, the americon company always sought
the opermission of Zeiss, which the latter invariably refused,
Thus, in 1935, thc British_and French Governments placed an
order for $1,500,000 worth of optical goods with Bausch &
Lomb, That compiny turncd the order down, stating that it
had no intoercst in arming foreign countrics, but making no
rention of its agreement with Zeiss. Verious smaller notions
also sought to mzkc¢ oontracts with Zeiss and werc refused,
Agcin, in Ausust 1939, shortly prior to the Russion invasicn,
Finlond attompted to purchose range finders, Zeiss vetoed
the sale of this cquipaent by Bausch & Lomb.

As this Corrittee lmows, the Antitrust Division brought
o civil action under the antitrust luws in the Federal District
Ccurt for thc Southern Dictrict of New York agoinst Bausch &
Lomb Optical Compuny, Carl Zeiss, and scveral other individuals,
alleging th-t since April 28, 1921 (thc date of the agrecment),
Bausch & Lomb 2nd Zeiss hove unleafully combined ond conspired
to supprcss and limit competition in military optical instruments,

by dividing the world maorkct between them, fixing arbitrary and



unrccsonable prices and terms of s.le, and refusing to
permit anybody clse who wished to ongoge in the business

of monufzcturing and distributing military optical instru~
nents in competition with Brusch & Lomb nd Zciss, to use
ony of the deviees, information, instrumcents, machinery

and cquipment controlled by the partics. Through this com-
vination and conspiracy, the defendonts had substontially
and unrcasonxbly restrained interstate ond forcign commerce
in military optical instruments, and had cxacted arbitrory
cna unrcesonczble prices from purchascrs of such instruments,
including the Govermment of the United Stotes, and hed pre-
vented and restroined free competition in the production and
distribution ¢f such instrumcnts,

On July 9, 1940, thc Court untered a deerce with the
conscnt of the defendonts, declaring the agreements between
Brusch & Lomb and Zciss to be unlawful ond void, and perpetu-
2llr enjoining and restraining the defendants from dividing
th: world narket, fixing or mcintaining prices, rcfusing to
scll or ncke bias on such instruments at the request of any
other nenufacturer, nnd rcfusing to pernit any person cnglged
or wishing to c¢nzige in the business of menufacturing ond dis-—
tributing such instrumcnts, from usin; cny of the devices, in-
formation, instruncnts, machincry or couiprient of Bausch &
Lomb, if such person wts recdy, willing and ;blc to compensate

Bousch & Lomb :dequately for the usc thorcef,
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|
as a result of tnis conscnt decrec, the tight monopoly |
meintaincd by Bausch & Lomb and Zeiss can be regarded as ended,
but its existence for almost twenty years, under the asgis of
the dominating patents held by the companies, has so limited the
domestic productive capacit& for making the military optical
equipment covered by the Zeiss patents as to represent a serious
handicap to the present defcnse program. H. R. 3360, if it
had been in effcct in time, would have rclecased thesc German-—
hcld and German-controlled patents, if it had been determined
that cxpansion of production in this industry wos important to
thc National Defcnsc. The Zausch & Lomb casc constitutes a
vivid object lesson of the necd for a proccdure such as is pro-—
vided in H. R. 3360,

7. Airplanc Parts,‘;;n american company is the licensce

of a German company under certain United States patents uscful
in the manufacturc of ccrtein acroplanc parts. The licensee
claims it is not controlled by thc German company but that thc?e
is mecrely a licensee—licensor arrangement under these patents,
Recently, Finland attempted to purchasc some of this material,
The american company was unable to makc the delivery bccause
under the contract, the German licensor had tho right to veto
such sales, which it did. | If other companius had th¢ right to
utilize the processes covered by those patents, upon payment of
rcasonable compensation and without fear of an injunction, the
acroplanc parts in question could bo menufacturcd for Great

Britain and for other countrics whosc defensce is important to
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our nationcl defense, without fear that German control of the patunts
could stop production,

8. Stcam Turbine Engincs., In the files of the Department

there is a copy of 2 contract between an Amcrican company and a citi-
zen of Germany, This conteins the following clause:

"he licensce (the American company) agrecs to

send the licensor (the German citizen) duplicatcs

of all corrcspondence with the United St.otes Navy

as well as drawings worked out by the former,"
This rclates to & license under patents coveriny stcam turbine engincs
vhich arc of great importunce to the United Statoes llavy., Investigation
is still procccding to determine to what cxtent thesce patonts are res—
trictinz production of tho stiam turbinc cngines covered thereby, but
I nced hardly point out thot the use of the natented process by American
companics not under contractuzl obligetion to send te Germeny dupli-
cates of drawings madc by the amcricen companics would be far proefer—
able to the present arrangcment.

9. Filaments for Precision Finders and Radio Tubcs. The Havy

Department was negotisting for over o year with the holders of patents
covering o new filament uscful in the monufacture of precision finders
and radio tubcs., Navy was unable to arrange proper terms with patent
ovmers for liccnscs under the patent. Although the Navy Department
could itsclf menufacturc the things or have 2 contructor do so for
Navy, and mercly incur liability under the 1910 and 1918 Acts for cop
pensation to the patent owners, its prescnt nceds arc very negligible,
Navy is rcally most inturcsted in cxpanding the productive facilities
and private industricl capacity for the filament. It is intercsteq

in having the filament monufactured by such concerns as General
“deetric, on a large commercicl scale,

s
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so that if, as and when the Navy needed the filament on a large scale, it

could obtain it.

10. Patents Held by Chemical Foundation, Ince During the

World War, the Alien Property Custodian seized patents held by Germans
and German companies, pursuant to Section 10 of 'bhe Trading with the
Enemy Act Pursuant to Section 7 of that Act, 6,400 of these pa enjzm
ere solgd\ uégler Execu’agve order 0 h@ Presidért t e Mhemical Founda-
tion, Inc., an American corporation organized to hold and administer patents
for the benefit of the American chemical industry, with the general purpose
that in this manner the American chemical industry would forever be kept
free of German control. Tt appears, however, that many of these patents
which were originally owned or controlled by Germans have now found their
way, either directly or by means of licenses, into companies still under
German control. .‘
Documents in the files of the Department of Justice indicate

that among the patents seized by the Alien Property Custodian were patents
originally held by Badische Anjlin-und Soda-Fabrik, a German company

engaged in the dye, nitrogen and coal extract business, and patents held

by two other German companies, Aktiengesellschaft Fuer Anilinfabriken and
Farbenfabriken vorm. Friedr. Bayer & Co. (These three companies were merged
into the I. G. Farbenindustrie in 1925 and 1926). Prior to the World War,
the Badische patents were transferred to a subsidiary in New York (Badische
of New York). The Alien Property Custodian seized and sold these patents

to the Chemical Foundation, Ehich entered into cross-licensing agreements
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with the Gereral Aniline & Film: Curporati-n of Meu York, forrerly the
American I. G. Chendceal Cer;oratiog:_} Thié corjany is 91% controllcd
by I. G. Cicrile of Switzerland, whiéh in turn vas affiliated with

the I. G. Farbcnindustrie and is believed still to bc closely allied
with it. The ratents held by the other tiue Gorrrn cormanics (which
were later icrged with I.G.) had besn assigned to Mew York subsidiarics
(Stondard I. G., Boerlin Anilinc Yorks of lcw York, Bayer & Co. of

Mew Yurk, Synthotic Putents Co., Inc. of Fou York) and were scized

by the Alien Frojerty Custsodicn in the honds of thesc subsidiarics,

The patcnts coning originally fror: the Akticngoscllschaft fuer anilin
Febriken werc scld by the Alicn Projerty Custodian to the Cienieal Foun-
dation{i?kd sone of these ore now arriarently covercd by cross-licensing
rgrecrents with the Genernl Aniline & Filr Corporatien of New Yf)rkj

The remainder of the petents vwhich verc taken osver by thé Alicn
Frolerty Custodizn frorm: Buyer & Co. ond Synthetie Patents Co., Ine. ucre
subsequently sold with all the assets =f the eomreny to the Sterling
Products Corjeny, a kew York corporation. Ti.rough & series «f transac-
tisns, 1-rt of the assets of. the Sterling Products Corjeny uhs tronsferred
to the Gener 1 Aniline & Filn: Corporation,

A Serran officizl jublieaticn of 1930 irndicrtes the existenco
af contraetunl relutionships betuesn the I. G. Furbenindustric of Gerrany
and the Cheniesl Fovndotion, setting forth royeltics vhich were being
yaid t- the Chordesl Frundation by I. G. ¥.rberindustric for the use of

certnin Urnitcd Sttes ratents scized durineg thoe var,
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Control by a German Company over an American
Company, through Licenses and Patents, lleans
Control by the German Govermnen’b.

I should like to emphasize a fact which I believe is of fairly
general knowledge. When an American company controls a German company by
stock-ownership, patent or license agreements, or otherwise, we usually
think of this solely as a business arrangement. The same does not hold
true of control by a German company over an American company, but such
control is tantamount to direct control by the German Govermnment of the
American company. This is so because under the new German economic and
political system, no step can be taken by any private person against the
advice or desire of the German Government, and every step desired by the
German Government must be taken by persons under its jurisdiction.

Through the currency control of the German Government, no payment
can be made by a German corporation or individual to a person residing
abroad without a license from the German Goverrmment, regardless of whether
the money which is to be used for such payment is situated in Germany or
in a foreign bank. Thus, a German cannot enter into any agreement under
an American patent or license vhich requires the payment of any kind of
fees or royalties without obtaining a license from the German Govermment.
Similarly, a German corporation or individual which wishes to assign a
patent or grant a license thereunder to a person outside of Germany must
obtain a license from the German Govermment, since this amounts to a disposal
of property.

Thus, every contract made by a German with an American, which

involves cross-licensing, assignments of patents, or other agreements
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relating thereto, must be subjected to the approval of the German Govern—~
ment, Before obtaining the approval of the Government, full information
must be submitted to the German currency authorities, which obtains the
views of other German experts. If a German patent owner obtains fees or
royalties from abroad, he is ordered to pay the proceeds to the Reich
Bank as incame in foreign currency, and to give the currency authorities
all the information which they may require either for their own purposes
or for the purposes of any other government agency. Any modification
of a patent, license or agreement relating thereto, or any additional in-
vestment by the German company under the patent or license, requires a new
authorization from the German Government and the submission of additional
information concerning it.
lMoreover, no contract can be performed by a German which involves
the disposition of a patent or license or an interest therein, unless the
approval of the German Government is obtained. This approval has to be
renewed again and again, since such control is a very effective means
whereby the German Govermment and its technical staff acquires information.,
In this connection, a certain German decree may be enlightening,
A Circular Decree issued by the Chief of the German Agency for Currency
Administration on October 22, 1936 provided:
"Branches of domestic corporations in foreign
countries and legally dependent foreign plants
of a resident of Germany if the place of their
management is in Germany are deemed residents
of Germany.
"The same rule must be applied to a legally
independent partnership and corporation vwhose

seat is abroad provided its management is in
Germany.



"In regard to the determination of where the
place of management of partnerships and corpor-
ations is, the place where the actual decisions
relating to the management of foreign corpora-
tions are made shall be decisive."

Plainly, any American corporation or partnership which is man-
aged in Germany, by means of a corporate affiliation, stock control or
patent agreements, is deemed to be a "resident of Germany". The implica-
tion of this provision is obvious: The German Govermnment thus gives notice
that it intends to assert, through its owm corporations and individuals,
the power to acquire information concerning,and as far as possible to
control, corporations and partnerships abroad, which are in any way managed
or controlled by a German company.

It may be instructive to point out that the German laws do not
give American patents anywhere near the freedom which an American patent
gives to the German owner., Even before the Nazis came to power, the
German patent statute permitted the Government to issue compulsory licenses
whenever the grant of such licenses was in the public interest. (This is
similar to the British statute.) Under the German statute, in 1926, the
German Government decided that the manufacture of rayon was in the public
interest, and a court in Germany granted a compulsory license under certain

rayon patents.

Analysis of the Bill and Suggested Amendments

T should like now to turn to the bill which has been intro-

duced and examine it from the point of view of the problems which it is
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designed, or in my judgment, ought to be designed to meet. The

Bill provides that on the advice of the Secretary of War, and

other chief officers of the Government concerned with defense, the
Commissioner of Patents shall certify that the manufacture, use, or
sale of an invention covered by United States patents is, or was
during the period of the Act, necessary to the national defense.

When such certification is made no injunction shall be issued or
continued during the pericd of the emergency against such manufacture,
use or sale and the patents owners only remedy shall be reasonable
compensation for the infringing acts.

It seems to me that for several reasons this does not effec-
tively do the job which it is intended to do. I believe that the
Commissioner of Patents contemplates that certification will be made
after an infringement suit is started. It seems to me rather much ‘to
expect that anyone will go into production, involving heavy invest-
ment, with the threat of an injunction overhanging him and his only
protection the assurance of someone in the Govermnment that if an
attempt is made to enjoin him such a certificate will be issued. I
think it is necessary before the investment is made that some binding
assurance be given that production will not be closed down. It would
be extremely hard to give such assurance under the present proposal,

Any production of war materials is likely to involve the possibility of
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infringing numerous patents. To determnine all patents vhich might
possibly be infringed would require an infringement search taking
several months to complete. When this was done, the Commissioner
of Patents would certainly hesitate to certify that the free use of
all possible inventions involved was necessary to the national de—
fense,

In the first place the use of such inventions could ke for
other purposes than the manufacture of the things that were wanted
for defense. This was a point made ky Mr. Jackson last tine, It
seems to me that the Bill can be drafted in a way to eliminate throw-
ing open the patent for all uses vhere the objective is merely to
secure its free use for defense purposes. Also the certification as
made by the Commissinner would be urged as strong evidence that the
production which the Government sought did in fact infringe the
patents certified. This it secems to me is a serious defect in the
drafting. The holder of thc patent should be required to prove the
validity of his patent and the actual infringement of the patcnt Wy
the production in question. The certification should not stand as
having bearing one way or the othucr on these issues. Again, it seems
to me that the bill can be drafted in ways vhich will eliminate these
difficulties.

I have drafted a suggested substitute for the measure vhich

I will now distribute to the Committee. The first section of the Bill

provides as follows:
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"notwithstanding the provisions of scuctions 67

and 70 of Title 35 of the United States Code,
whenever the President shall certify thet the
monufaocture, usc or sule of any matcrial, article,
product or commodity, or that the cxpansion of
facilitics or copacity for such menufacturc, use
or sale, is in the intercst of national defense,
no injunction based upon an alleged infringement
of any pztent or patents in or by eny such manu-
facturc, use or salec sholl issuc, be continued or
enforced during the continuance of the national
cmergency declarcd by the President of the United
Status to cxist on Scptember 8, 1939, and the sole
rcmedy of a patent owmer cgainst an infringer on
account of 211 such infringements of any patent
occurring during such emcrgency shall be the reasor.
able valuc of @ non-oxXclusive license under such
patent for such period. In any such suit the
allcged infrinzer shall hove zvailable any and all
defenses, general or specicl, vhich he might assert
in the abscnce of the provisions of this act.

You will notc thzt under this provision it is possiblc to
give o manufacturcr assurcnce before he starts thoat for the emer-
gency he will not be enjoined. In short, he can make his investment
knowing that so lonz as the cmergency lasts his production cannot be
interfered with, Under this bill, for instencc, the President
might certify thit the mamufacturc of magnesium is in the intoroest of
national defense.  Thercafter the production and fabrication of
magnesium cermmot be enjoined on account of any patent infringomcnt.
The holder of 2 patent is not without his remedy, if in fact ne can
show a velid patent which has been infringed by such productiop, Dut
he must prove thc validity of his patent and he must prove actyay in.

fringement. The certificetion would have no bearing on eithgp {ssuc
[
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If he makes the essential proof then he is entitled to the reason—
able value of a non-exclusive license for the emergency period.

That means in addition that the manufacturer is freed of the threat
of a measure of damages vhich would render production impnssible.

In the one suit it will be determined what the reassonable value of

a non-exclusive license is. Thereafter for the emergency period the
producer is free to manufacture the product on payment of such a

license fee.
This sectinn alone it secms to me is not adequate to meet
the entire problem. I have therefore propnsed a sccond section.

This section provides as follovs:

Yhenever the President shall determine it to.be

in the interest of natinnal defense, he is author—
ized, during the continuence of the national
emergency declared Wy him to exist on September 8,
1939, to acquire patents of the United States, appli-
catinns therefor, inventions or licenses under any
of the foregning, by donatisn, purchase, condemnatinn,
or otherwise, and to issue licenses and partial
licenscs thercunder. Acquisitinn by condemnatinn
under this section shall be effected by a declara-
tinn of taking filed in the United States Patent
Office. It shall be the duty of the Commissioner of
Patents to mail a notice of such declsratinon to the
person appearing on the records »f the United States
Patent Office as the owner nf such patent, at such
address, if any, as may appear on such records and

to publish such nntice in the Official Gazette of the
United States Patent Office. After such declaration
of taking, the nvmer may bring suit against the
United States in the Court of Claims, in the manner
provided by sectinn 250 of Title 28 of the United
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States Cnde, far any compensatiosn to which he

may be entitled under the Constitution. In any

suit under this scectinn the United States may

avail itself nf sny and all defenses, general

nr special, including a2ny defenses vwhich might

be pleaded by a defendrnt in an acti»n for in-

fringement nf potent. The remedies affnrded by

this sccti~n shall be exclusive,

This sectisn permits the President when necessary in the
interest nf natinsnal defense tn condemn a prtent or condemn a non-
cxclusive license under 2 patent and tn license ar sublicense nthers
t2 use it. Tt also provides for acquisitinsn of prtents by donatinn
nr purchase,

It seems to me that this supplementery provision is needed
for several reassans,

In the first place, in some instances heavy investment will
be required in order t» give the Government a second or additionai
snurces »f supply for an article nr commndity. If a person is in-
vesting severel millinns of dnllars in a plant, unless he can reason-
ably forsee amdrtizing that investment during the perind of emergency
ar unless he can forsee converting the plant to other uses after the
emergency, he would be reluctant to proceed under sectinn 1 of the
Bill. Under sectinn 1 2t the expiratinn »f the emergency he could
be enjnined from further productinn which infringed any given patent.

In these circumstances before involving himself in such investment

he might want to be assured »f a non-exclusive license vhich would be
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